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STATE OF TENNESSEE

COMPTROLLER OF THE TREASURY

State Capitol
Nashville, Tennessee 37243-0260
(615) 741-2501

John G. Morgan
Comptroller

April 15, 2005

The Honorable Phil Bredesen, Governor
and
Members of the General Assembly
State Capitol
Nashville, Tennessee 37243
and
The Honorable Charles W. Manning, Chancellor
Tennessee Board of Regents
1415 Murfreesboro Road, Suite 350
Nashville, Tennessee 37217
and
Dr. Sidney A. McPhee, President
Middle Tennessee State University
1301 East Main Street
Murfreesboro, Tennessee 37132

L adies and Gentlemen:

In February 2004, Tennessee Board of Regents (TBR) Chancellor Charles Manning and State
Senator Jim Bryson independently requested that TBR's contracts with Jungle Marketing, Inc., be
reviewed because of issues raised by several employees of the Tennessee Small Business Development
Center Network (TSBDCN) Lead Center about two contracts awarded to Jungle Marketing. Also in
February 2004, Ms. Nancy Amons, an investigative reporter with WSMV Channel 4, Nashville's NBC
television affiliate, presented a two-part report, “Monkey Business in State Bidding Process,” that
questioned the bidding process and the contracts awarded to Jungle Marketing. In March 2004, the Fiscal
Review Contract Subcommittee, chaired by Senator Bryson, conducted a hearing related to the Jungle
Marketing contracts. The purpose of the hearing was to gather available information about the Jungle
Marketing contracts.

The TSBDCN Lead Center has been administratively attached to the TBR system since the Lead
Center was established in 1984. Since its establishment, the Lead Center has been subject to TBR
policies and procedures and its staff has been TBR system employees. Any contracts to which the Lead
Center is a party and the Lead Center initiated are considered to be TBR contracts, subject to TBR’'s
procurement policies and procedures.
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At the time the contracts were let, the TSBDCN Lead Center was housed at TBR’s Centrd
Office. Effective January 2000, the Lead Center had been relocated from the University of Memphis to
the TBR Central Office in Nashville, Tennessee. Effective July 2004, the Lead Center was again
relocated, this time to Middle Tennessee State University (MTSU) in Murfreesboro, Tennessee.
According to TBR staff, the move to MTSU was unrelated to the issues examined in this review.

Jungle Marketing, a Colorado-based marketing firm located in Colorado Springs, was awarded
both contracts in question by TBR. The first contract related to developing the TSBDCN marketing plan.
The contract’s effective start date was January 26, 2001; after an amendment extending the termination
date, it expired July 1, 2001. TBR paid $46,048.21 for contract-related activities and deliverables. The
second contract related to implementing the TSBDCN marketing plan. The contract’s effective start date
was November 10, 2001, and it expired December 31, 2002. TBR paid $80,480.73 for contract-related
activities and deliverables. Thus, TBR paid Jungle Marketing atotal of $126,528.94 for both contracts.

The auditors examined three allegations and related issues relative to the requests for proposals
(RFPs) and contractsin question.

The information provided to the Division of State Audit alleged that Mr. Albert Laabs, then the
TSBDCN State Director: (1) improperly entered into a sole-source contract to develop the TSBDCN
marketing plan (the first contract) with a personal friend, Mr. Robert Smith, President of Jungle
Marketing; and (2) so restricted the requirements contained in the Request for Proposal (RFP) for the
contract to implement the TSBDCN marketing plan (the second contract) that Jungle Marketing was the
only marketing firm qualified to submit a proposal.

Additional information in Ms. Amons’ televised investigative report aleged that in November
2002 Mr. Smith offered Mr. Laabs the free use of a condo at a ski resort in Colorado for the third week in
January 2003, raising the possibility that Mr. Laabs had improperly used his position to solicit a personal
benefit or that Mr. Smith had provided the condo to Mr. Laabs as a quid pro quo for receiving the
contracts.

Mr. Laabs was hired as Interim State Director for the TSBDCN Lead Center on January 1, 2000.
Prior to his hire as Interim State Director, Mr. Laabs was the Training and Research Manager with the
TSBDCN Lead Center while it was located at the University of Memphis. Mr. Laabs was hired as the
permanent State Director on April 1, 2000. While at the University of Memphis, Mr. Laabs had prior
satisfactory experience with Jungle Marketing because he had arranged for Jungle Marketing to conduct
two marketing seminarsin the late 1990s.

When the Lead Center was relocated from TBR's Central Office to MTSU in July 2004, Mr.
L aabs was reassigned to the Associate Director position with the Lead Center. According to TBR’s Vice
Chancedllor for Academic Affairs, who was Mr. Laabs direct supervisor at the time, Mr. Laabs
reassignment was unrelated to the issues examined in thisreview.

This review disclosed that the TSBDCN Marketing Committee originated the idea of contracting
with a company to develop and implement a TSBDCN marketing plan, and the Marketing Committee
delegated this responsibility to Mr. Laabs. Mr. Laabs initiated and drafted the three RFPs and the two
contracts in question and submitted all of these documents to TBR’s Business Office for review and
approval. The draft contracts were also reviewed by TBR’'s Office of General Counsel. Ultimately,
TBR'’s Chancellor, through his signatory designees, signed the contracts on behalf of TBR, and Mr. Laabs
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signed the contracts as the Lead Center's representative. Thus, athough Mr. Laabs initiated the
procurement processes, the final approval rested with TBR Central Office staff.

This review determined that the development contract (the first contract) was awarded based on
an RFP that was apparently considered competitive by TBR's Director of Fiscal Services, who authorized
itsissuance. As noted below, some of the termsin the first RFP that were carried forward into the second
RFP were later considered too restrictive by TBR’s then Vice Chancdllor for Business and Finance. After
the RFP was issued, two vendors submitted timely bids. A third vendor submitted a late bid, which was
not responsive to the RFP. Of the two timely bids, Jungle Marketing's bid was the lower and also the
only responsive bid. It was unclear whether anyone other than Mr. Laabs was involved in the fina
selection, but since there was only one responsive bid, there was apparently no judgment to be exercised
in selecting Jungle Marketing. A $45,000 contract was subsequently executed between TBR and Jungle
Marketing. Pursuant to the contract, Jungle Marketing conducted a two-day brainstorming session in
Nashville and later submitted a marketing plan to the Lead Center. The Marketing Committee appeared
satisfied with Jungle Marketing' s performance.

With regard to the second contract (the implementation contract), two RFPs were issued.
However, before the initial implementation RFP was issued, Mr. Laabs had proposed obtaining this
contract as a sole-source (non-bid) exception to the RFP process. He submitted his written justification
for proceeding with a sole-source contract to Business Office staff. The Business Office and the then
Vice Chancellor for Business and Finance rejected the request because of the change in scope of service
and the substantial estimated cost, and because they did not feel that the services to be provided were so
unique that only Jungle Marketing could provide them.

After the decision was made to follow the RFP process, the then Vice Chancellor for Business
and Finance delegated responsibility for drafting the RFP to Mr. Laabs. The initial implementation RFP
language, developed by Mr. Laabs, brought forward requirements that had been part of the origind RFP
for the development of the marketing plan. These requirements included a “complete” understanding of
the TSBDCN system and a five-year experience requirement. Mr. Laabs reasoning was that this RFP
should be consistent with the first one and the language had been previously approved by TBR staff. It
should be noted that no vendor complaints had been received by TBR staff regarding the first RFP. Mr.
Laabs submitted an RFP for implementation of the marketing plan to TBR’s Director of Fiscal Services,
who approved its issuance.

However, this RFP was deemed too restrictive and was withdrawn after a vendor who had not
submitted a proposal complained to the then Vice Chancellor for Business and Finance that the RFP was
too restrictive. As aresult of the complaint, the RFP was modified. The “complete” understanding and
five-year experience reguirements were removed, and other revisions were included that resulted in a
more competitive RFP. The RFP was then reissued. Two vendors responded to the revised RFP,
including Jungle Marketing. The vendor who had complained did not respond to the revised RFP. Of the
two proposals, Jungle Marketing was selected by the TSBDCN Marketing Committee.

A $90,255 contract was subsequently executed between TBR and Jungle Marketing. Pursuant to
the contract, Jungle Marketing conducted a two-day customer service training session in Nashville;
provided brochures, peel-off window/door stickers, and a binder cover and spine design; and created a
TSBDCN website. Marketing Committee members expressed a mixed assessment of the services and
products received.

TBR and state procurement policies and procedures permit sole-source contracts in certain
circumstances. Hence, it is not improper, per se, for staff of a state organization to seek to have a contract
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deemed a sole-source contract. However, sole-source contracts should be the exception and should meet
certain tests to avoid the possibility of improper circumvention of the basic requirements that provide for
open and fair competition with regard to state contracts. With regard to TBR, Policy 04:02:10:00, Section
XV (B), states that sole-source purchases are to be made only when items are unique and possess specific
characteristics that can be filled by only one source.

In matters surrounding the propriety of a contract, each situation must be viewed on the basis of
itsown facts. As discussed in the report, there are many legitimate questions that can be asked about the
RFP procurement process and results. Answering such questions, which include issues of policy
compliance as well as ethical propriety, has entailed constructing a framework of what would constitute
ethical behavior and piecing together the history of the RFPs and contracts through interviews and
examination of existing documentation.

In the present case, based on presently available information, the actions of Mr. Laabs with regard
to the hiring of Jungle Marketing clearly were not abusive. This was not a situation where Mr. Laabs
created a need to justify the employment of Jungle Marketing. Instead, the need for these services was
established by the TSBDCN Directors and not by Mr. Laabs. After being delegated the responsibility to
hire a company to develop a marketing campaign, Mr. Laabs sought guidance from TBR's Business
Office at the onset of the procurement process. There are several examples of Mr. Laabs seeking
guidance from others within TBR who would be knowledgeable of the proper procedures for handling the
contracts. When Mr. Laabs was given direct instructions on how to handle the contracts, he followed
them. Mr. Laabs made no efforts to conceal the true nature of the contracts, nor did he misrepresent any
aspects of the transactions related to the contracts. Mr. Laabs did not override or circumvent the RFP
process.

Regarding the contracts, each contract contained different requirements and involved differing
degrees of effort on the part of Jungle Marketing. The development phase would naturaly be more
difficult and would require more work on the part of Jungle Marketing than implementing an already
developed marketing plan. According to Mr. Laabs, the five-year requirement was his effort to satisfy the
wish on the part of some Marketing Committee members to hire a company with experience. The
experience requirement pertained to working with SBDCs, preferably at the national level. Since Jungle
Marketing purported to have 12 years experience, it appears that Mr. Laabs did not tailor the experience
requirement to fit only Jungle Marketing. The original language of the RFP, which contained the
“complete understanding” and five-year experience requirements, was reviewed and approved by the
TBR Director of Fiscal Services. At the time of the first RFP and contract, no vendor complained about
any of the requirements.

Although the first RFP for the second contract (the implementation contract) was later deemed to
be too narrow in its requirements, it contained terms that were in the development RFP and that had
apparently been considered competitive by TBR officials at thetime. After avendor complained, some of
the terms in the development RFP, which had been carried forward into the implementation RFP, were
deemed too restrictive. The RFP was withdrawn, revised, and reissued. This matter appears to have been
appropriately handled.

With regard to cost, although the value of services is subjective, it appears that based on e-mail
correspondence and the statements of Lead Center staff and Marketing Committee members, the
development of the various deliverables did involve substantial effort on the part of Jungle Marketing.

Clearly, the most serious charge in the alegations is the possible use of a condo owned or
controlled by the vendor. It is indisputable that the vendor offered the use of a condo to Mr. Laabs as
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evidenced by the vendor’s e-mail to Mr. Laabs, dated November 7, 2002. According to both Mr. Laabs
and the vendor, Mr. Laabs told the vendor that such an offer was improper, and Mr. Laabs never stayed in
the condo. However, there is not an email from Mr. Laabs back to the vendor refusing the offer and
stating that it was improper. On the other hand, Mr. Laabs had not deleted the vendor’s e-mail from his
computer in an attempt to cover up the offer. This e-mail was not received by Mr. Laabs early in the
contracting process when Mr. Laabs was first considering which contract process to follow. Rather, it
was received within two months of the expiration of the contract period of the second contract, and it
appeared to be part of frequent e-mail communications between Mr. Laabs and Mr. Smith. Other e-mail
correspondence between Mr. Laabs and Mr. Smith that was reviewed by the auditors appeared to be
business related.

The auditors explored several avenuesin trying to determine whether Mr. Laabs had used a condo
as offered by the vendor in the email. Based on the statements of otherwise disinterested third parties
who would have knowledge of such use, there was no such use, and there are uncertainties as to whether
the vendor even had access to such a condo. Of course, just because the vendor may not have owned or
had access to a condo like the one described in the e-mail, such an offer could still be construed as an
attempt to interfere with the proper contracting policies of the board. Still, there is no evidence presently
available that Mr. Laabs in fact accepted the vendor’s offer or that the offer unduly influenced Mr. Laabs
efforts in obtaining the services deemed necessary for the center by Mr. Laabs and others associated with
the center. Based on presently available information, Mr. Laabs did not personally benefit as a result of
Jungle Marketing receiving the contracts.

There were other problems with the process of the contracts that are addressed in the report.
However, it does not appear that these problems were due to any override of controls by Mr. Laabs.
These situations certainly did not help the overall appearance of the matters surrounding the contracts at
issue, but they do not appear to be situations caused or used by Mr. Laabs to circumvent the RFP process.

As part of their review of the contracts, the auditors noted weaknesses in TBR’s purchasing
policy and procedures. Mr. Laabs did not create these weaknesses, nor did he contribute to them or
exploit them. The auditors also noted non-compliance with TBR’s policy requirements that written bid
evaluations be prepared and be made available for public inspection and that receiving reports be
maintained that document the quantity of items received. These requirements applied to Mr. Laabs and
other Lead Center staff, but he and the others did not comply with them, apparently due to a lack of
knowledge.

» TBR'’s purchasing policy did not establish a defined process for reviewing and approving
RFPs issued under TBR's authority with a specific focus, as part of that process, to establish
that the RFPs were appropriately competitive.

» TBR'’s purchasing policy required that an RFP be sent to the vendors on the vendor list 14
days before the bid opening date. However, TBR's policy did not require documentation of
the mailings and Business Office staff did not document the mailings.

* TBR’s purchasing policy did not address documenting when proposals were received, and
such documentation was not maintained.

 TBR’s purchasing policy did not explicitly address documenting the evaluation process for
proposals, nor did TBR' s policy address the number or composition of the eval uation team.
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* TBR’spurchasing policy did not address mailing “Notice of Intent to Award” lettersto all the
other vendors on the vendor list once a decision had been made to award the contract to one
vendor.

 TBR’s purchasing policy required a receiving agent to make a written certification that the
items received were equal in quality and quantity to those requisitioned, but Lead Center staff
did not retain shipping documentation that showed the quantity of brochures and peel-off
door/window stickers received.

This review further determined that the cost of the development contract (the first contract)
exceeded the $45,000.00 maximum liability stated in the contract. TBR paid $46,048.21 for Jungle
Marketing's work under the contract, which exceeded the contract limit by $1,048.21 (2%). The
overcharges were the result of two types of errors. First, travel expenses were erroneously charged to the
contract by Business Office staff without verification that total charges would remain within the contract
limit. Second, hotel expenses were billed directly to TBR's Centra Office and thus were erroneously not
charged to the contract by TBR Business Office staff, although they should have been.

Unlike the development contract, the implementation contract (the second contract) cost less than
the contract limit of $90,255.00 by $9,774.27 (11%).

TBR management, MTSU management, TSBDCN Directors, and Lead Center staff should
carefully scrutinize future requests for the procurement of goods and services to determine whether such
goods and services are needed, and if needed, are obtained with acceptable quality at a reasonable cost.
They also should determine whether such goods and services could be provided by state employees and
through the use of state resources with acceptable quality at alower cost than outside vendors.

In comparing TBR's purchasing policy with state laws and rules and regulations, the auditors
determined that TBR’s policy had not been revised to incorporate current requirements. Such policies are
required to be submitted to the Board of Standards for review and approval by Section 12-3-103,
Tennessee Code Annotated.

This review resulted in 12 recommendations designed to enhance TBR's poalicies, procedures,
documentation requirements, and internal controls relating to issuing RFPs, evaluating bids, approving
contracts, and monitoring vendor performance. These recommendations were discussed with TBR staff
during the review.

Sincerely,

John G. Morgan
Comptroller of the Treasury

JGM/gmk
04/06
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ORIGIN OF THE REVIEW

In February 2004, Tennessee Board of Regents (TBR) Chancellor Charles Manning and State
Senator Jim Bryson independently requested that TBR’'s contracts with Jungle Marketing, Inc., be
reviewed because of issues raised by several employees of the Tennessee Small Business Development
Center Network (TSBDCN) Lead Center about two contracts awarded to Jungle Marketing. Also in
February 2004, Ms. Nancy Amons, an investigative reporter with WSMV Channel 4, Nashville's NBC
televison affiliate, presented a two-part report, “Monkey Business in State Bidding Process,” that
questioned the bidding process and the contracts awarded to Jungle Marketing. In March 2004, the Fisca
Review Contract Subcommittee, chaired by Senator Bryson, conducted a hearing related to the Jungle
Marketing contracts. The purpose of the hearing was to gather available information about the Jungle
Marketing contracts.

The TSBDCN Lead Center has been administratively attached to the TBR system since the Lead
Center was established in 1984. Since its establishment, the Lead Center has been subject to TBR
policies and procedures and its staff has been TBR system employees. Any contracts to which the Lead
Center is a party and the Lead Center initiated are considered to be TBR contracts, subject to TBR’s
procurement policies and procedures.

At the time the contracts were let, the TSBDCN Lead Center was housed at TBR's Centrd
Office. Effective January 2000, the Lead Center had been relocated from the University of Memphis to
the TBR Central Office in Nashville, Tennessee. Effective July 2004, the Lead Center was again
relocated, this time to Middle Tennessee State University (MTSU) in Murfreesboro, Tennessee.
According to TBR staff, the move to MTSU was unrelated to the issues examined in this review.



Jungle Marketing, a Colorado-based marketing firm located in Colorado Springs, was awarded
both contractsin question by TBR. The first contract related to developing the TSBDCN marketing plan.
The contract’ s effective start date was January 26, 2001; after an amendment extending the termination
date, it expired July 1, 2001. TBR paid $46,048.21 for contract-related activities and deliverables. The
second contract related to implementing the TSBDCN marketing plan. The contract’s effective start date
was November 10, 2001, and it expired December 31, 2002. TBR paid $80,480.73 for contract-related
activities and ddliverables. Thus, TBR paid Jungle Marketing atotal of $126,528.94 for both contracts.

We examined three alegations and related issues relative to the requests for proposals (RFPs) and
contracts in question.

The information provided to the Division of State Audit alleged that Mr. Albert Laabs, then the
TSBDCN State Director: (1) improperly entered into a sole-source contract to develop the TSBDCN
marketing plan (the first contract) with a persona friend, Mr. Robert Smith, President of Jungle
Marketing; and (2) so restricted the requirements contained in the Request for Proposal (RFP) for the
contract to implement the TSBDCN marketing plan (the second contract) that Jungle Marketing was the
only marketing firm qualified to submit a proposal.

Additional information in Ms. Amons teevised investigative report alleged that in November
2002 Mr. Smith offered Mr. Laabs the free use of a condo at a ski resort in Colorado for the third week in
January 2003, raising the possibility that Mr. Laabs had improperly used his position to solicit a personal
benefit or that Mr. Smith had provided the condo to Mr. Laabs as a quid pro quo for receiving the
contracts.

Mr. Laabs was hired as Interim State Director for the TSBDCN Lead Center on January 1, 2000.
Prior to his hire as Interim State Director, Mr. Laabs was the Training and Research Manager with the
TSBDCN Lead Center while it was located at the University of Memphis. Mr. Laabs was hired as the
permanent State Director on April 1, 2000. While at the University of Memphis, Mr. Laabs had prior
satisfactory experience with Jungle Marketing because he had arranged for Jungle Marketing to conduct
two marketing seminars in the late 1990s.

When the Lead Center was relocated from TBR’'s Central Office to MTSU in July 2004, Mr.
Laabs was reassigned to the Associate Director position with the Lead Center. According to TBR's Vice
Chancellor for Academic Affairs, who was Mr. Laabs direct supervisor a the time, Mr. Laabs
reassignment was unrelated to the issues examined in this review.

The Division of State Audit began its review of these matters in February 2004.

OBJECTIVESOF THE REVIEW
The objectives of the review were

1. to determine whether Mr. Laabs, the then State Director of the Tennessee Small Business
Development Center Network (TSBDCN), improperly entered into a sole-source contract
with Jungle Marketing to develop a marketing plan (the first contract);

2. to determine whether Mr. Laabs so restricted the requirements contained in the Request for
Proposals for the contract to implement the TSBDCN marketing plan (the second contract)
that Jungle Marketing was the only marketing firm qudified to submit a proposal;



3. to determine whether Mr. Laabs circumvented controls or exerted undue influence over the
procurement process;

4. to determine whether TBR's policies and procedures were followed in awarding the contracts
to Jungle Marketing;

5. to consider the adequacy of relevant TBR policy and procedures,
6. to determine whether Jungle Marketing fulfilled its contractual obligations;
7. toevauate contract cost controls and documentation of performance;

8. to determine whether Mr. Laabs improperly used his position to solicit a persona benefit
from Jungle Marketing and whether Jungle Marketing provided to Mr. Laabs the free use of a
condo at a ski resort in Colorado as aquid pro quo for receiving the contracts; and

9. torefer our findingsto TBR, MTSU, TSBDCN, and other agencies, as appropriate.

SCOPE OF THE REVIEW

Our review included an examination of two contracts awarded to Jungle Marketing, as well asthe
chronology of the development and issuance of the related Requests for Proposals. We interviewed Mr.
Albert Laabs, in his position as the TSBDCN State Director and, later, the TSBDCN Associate Director.
We also interviewed Mr. Robert Smith, President of Jungle Marketing.

We interviewed the available members of the TSBDCN's Marketing Committee. These were Mr.
James Frakes, the SBDC Director at Dyersburg State Community College; Mr. Patrick Geho, the SBDC
Director at Middle Tennessee State University; Ms. Laurie Swift, the then SBDC Director at Austin Peay
State University; Ms. Carol Clark, the subsequent SBDC Director at Austin Peay State University; and
Mr. William Latham, the SBDC Director at Tennessee State University. The remaining member of the
Marketing Committee, Mr. Gene Odom, the SBDC Director at the International Trade Center in
Memphis, had retired and moved to France, and thus was not available to be interviewed.

In addition, we interviewed staff of TBR’s Business Office and General Counsel’s Office, former
Lead Center staff, and vendors related to the RFPs in question. We aso interviewed management-level
representatives for The Resort Company, which manages The Charter at Beaver Creek in Colorado.

Our examination included review of relevant documents related to the contracts including the
RFPs, vendor lists, evaluation forms, draft and final contracts, evidence of contract performance, and
related correspondence.

RESULTSOF THE REVIEW

This review disclosed that the TSBDCN Marketing Committee originated the idea of contracting
with a company to develop and implement a TSBDCN marketing plan, and the Marketing Committee
delegated this responsibility to Mr. Laabs. Mr. Laabs initiated and drafted the three RFPs and the two
contracts in question and submitted all of these documents to TBR’'s Business Office for review and



approval. The draft contracts were aso reviewed by TBR’s Office of General Counsdl. Ultimately,
TBR’s Chancellor, through his signatory designees, signed the contracts on behaf of TBR, and Mr. Laabs
signed the contracts as the Lead Center's representative. Thus, athough Mr. Laabs initiated the
procurement processes, the final approval rested with TBR Central Office staff.

This review determined that the development contract (the first contract) was awarded based on
an RFP that was apparently considered competitive by TBR’s Director of Fiscal Services, who authorized
itsissuance. As noted below, some of the termsin the first RFP that were carried forward into the second
RFP were later considered too restrictive by TBR’ s then Vice Chancellor for Business and Finance. After
the RFP was issued, two vendors submitted timely bids. A third vendor submitted a late bid, which was
not responsive to the RFP. Of the two timely bids, Jungle Marketing's bid was the lower and also the
only responsive bid. It was unclear whether anyone other than Mr. Laabs was involved in the fina
selection, but since there was only one responsive bid, there was apparently no judgment to be exercised
in selecting Jungle Marketing. A $45,000 contract was subsequently executed between TBR and Jungle
Marketing. Pursuant to the contract, Jungle Marketing conducted a two-day brainstorming session in
Nashville and later submitted a marketing plan to the Lead Center. The Marketing Committee appeared
satisfied with Jungle Marketing' s performance.

With regard to the second contract (the implementation contract), two RFPs were issued.
However, before the initid implementation RFP was issued, Mr. Laabs had proposed obtaining this
contract as a sole-source (non-bid) exception to the RFP process. He submitted his written justification
for proceeding with a sole-source contract to Business Office staff. The Business Office and the then
Vice Chancellor for Business and Finance rejected the request because of the change in scope of service
and the substantial estimated cost, and because they did not feel that the services to be provided were so
unique that only Jungle Marketing could provide them.

After the decision was made to follow the RFP process, the then Vice Chancellor for Business
and Finance delegated responsibility for drafting the RFP to Mr. Laabs. The initial implementation RFP
language, developed by Mr. Laabs, brought forward requirements that had been part of the origina RFP
for the development of the marketing plan. These requirements included a “complete” understanding of
the TSBDCN system and a five-year experience requirement. Mr. Laabs reasoning was that this RFP
should be consistent with the first one and the language had been previoudy approved by TBR staff. It
should be noted that no vendor complaints had been received by TBR staff regarding the first RFP. Mr.
Laabs submitted an RFP for implementation of the marketing plan to TBR’s Director of Fiscal Services,
who approved its issuance.

However, this RFP was deemed too restrictive and was withdrawn after a vendor who had not
submitted a proposal complained to the then Vice Chancellor for Business and Finance that the RFP was
too redtrictive. As a result of the complaint, the RFP was modified. The “complete” understanding and
five-year experience requirements were removed, and other revisions were included that resulted in a
more competitive RFP. The RFP was then reissued. Two vendors responded to the revised RFP,
including Jungle Marketing. The vendor who had complained did not respond to the revised RFP. Of the
two proposals, Jungle Marketing was selected by the TSBDCN Marketing Committee.

A $90,255 contract was subsequently executed between TBR and Jungle Marketing. Pursuant to
the contract, Jungle Marketing conducted a two-day customer service training session in Nashvillg;
provided brochures, peel-off window/door stickers, and a binder cover and spine design; and created a
TSBDCN website. Marketing Committee members expressed a mixed assessment of the services and
products received.



TBR and state procurement policies and procedures permit sole-source contracts in certain
circumstances. Hence, it is not improper, per se, for staff of a state organization to seek to have a contract
deemed a sole-source contract. However, sole-source contracts should be the exception and should meet
certain tests to avoid the possibility of improper circumvention of the basic requirements that provide for
open and fair competition with regard to state contracts. With regard to TBR, Policy 04:02:10:00, Section
XV (B), states that sole-source purchases are to be made only when items are unique and possess specific
characteristics that can be filled by only one source.

In matters surrounding the propriety of a contract, each situation must be viewed on the basis of
itsown facts. As discussed in the report, there are many legitimate questions that can be asked about the
RFP procurement process and results. Answering such questions, which include issues of policy
compliance as well as ethica propriety, has entailed constructing a framework of what would constitute
ethical behavior and piecing together the history of the RFPs and @ntracts through interviews and
examination of existing documentation.

In the present case, based on presently available information, the actions of Mr. Laabs with regard
to the hiring of Jungle Marketing clearly were not abusive. This was not a situation where Mr. Laabs
created a need to justify the employment of Jungle Marketing. Instead, the need for these services was
established by the TSBDC Directors and not by Mr. Laabs. After being delegated the responsibility to
hire a company to develop a marketing campaign, Mr. Laabs sought guidance from TBR’s Business
Office at the onset of the procurement process. There are several examples of Mr. Laabs seeking
guidance from others within TBR who would be knowledgeable of the proper procedures for handling the
contracts. When Mr. Laabs was given direct instructions on how to handle the contracts, he followed
them. Mr. Laabs made no efforts to conceal the true nature of the contracts, nor did he misrepresent any
aspects of the transactions related to the contracts. Mr. Laabs did not override or circumvent the RFP
process.

Regarding the contracts, each contract contained different requirements and involved differing
degrees of effort on the part of Jungle Marketing. The development phase would naturaly be more
difficult and would require more work on the part of Jungle Marketing than implementing an aready
developed marketing plan. According to Mr. Laabs, the five-year requirement was his effort to satisfy the
wish on the part of some Marketing Committee members to hire a company with experience. The
experience regquirement pertained to working with SBDCs, preferably at the national level. Since Jungle
Marketing purported to have 12 years experience, it appears that Mr. Laabs did not tailor the experience
requirement to fit only Jungle Marketing. The origina language of the RFP, which contained the
“complete understanding” and five-year experience requirements, was reviewed and approved by the
TBR Director of Fiscal Services. At the time of the first RFP and contract, no vendor complained about
any of the requirements.

Although the first RFP for the second contract (the implementation contract) was later deemed to
be too narrow in its requirements, it contained terms that were in the development RFP and that had
apparently been considered competitive by TBR officids at the time. After a vendor complained, some of
the terms in the development RFP, which had been carried forward into the implementation RFP, were
deemed too restrictive. The RFP was withdrawn, revised, and reissued. This matter appears to have been
appropriately handled.

With regard to cost, although the value of services is subjective, it appears that based on e-mail
correspondence and the statements of Lead Center staff and Marketing Committee members, the
development of the various deliverables did involve substantial effort on the part of Jungle Marketing.



Clearly, the most serious charge in the alegations is the possible use of a condo owned or
controlled by the vendor. It is ndisputable that the vendor offered the use of a condo to Mr. Laabs as
evidenced by the vendor’s e-mail to Mr. Laabs, dated November 7, 2002. According to both Mr. Laabs
and the vendor, Mr. Laabs told the vendor that such an offer was improper, and Mr. Laabs never stayed in
the condo. However, there is not an email from Mr. Laabs back to the vendor refusing the offer and
stating that it was improper. On the other hand, Mr. Laabs had not deleted the vendor’s e-mail from his
computer in an attempt to cover up the offer. This e-mail was not received by Mr. Laabs early in the
contracting process when Mr. Laabs was first considering which contract process to follow. Rather, it
was received within two months of the expiration of the contract period of the second contract, and it
appeared to be part of frequent e-mail communications between Mr. Laabs and Mr. Smith. Other e-mail
correspondence between Mr. Laabs and Mr. Smith that we reviewed appeared to be business related.

We explored several avenues in trying to determine whether Mr. Laabs had used a condo as
offered by the vendor in the e-mail. Based on the statements of otherwise disinterested third parties who
would have knowledge of such use, there was no such use, and there are uncertainties as to whether the
vendor even had access to such a condo. Of course, just because the vendor may not have owned or had
access to a condo like the one described in the e-mail, such an offer could still be construed as an attempt
to interfere with the proper contracting policies of the board. Still, there is no evidence presently
available that Mr. Laabs in fact accepted the vendor’s offer or that the offer unduly influenced Mr. Laabs
efforts in obtaining the services deemed necessary for the center by Mr. Laabs and others associated with
the center. Based on presently available information, Mr. Laabs did not personally benefit as a result of
Jungle Marketing receiving the contracts.

There were other problems with the process of the contracts that are addressed in the report.
However, it does not appear that these problems were due to any override of controls by Mr. Laabs.
These situations certainly did not help the overall appearance of the matters surrounding the contracts in
issue, but they do not appear to be situations caused or used by Mr. Laabs to circumvent the RFP process.

As part of our review of the contracts, we noted weaknesses in TBR's purchasing policy and
procedures. Mr. Laabs did not create these weaknesses, nor did he contribute to them or exploit them.
The auditors also noted non-compliance with TBR’s policy requirements that written bid evaluations be
prepared and be made available for public inspection and that receiving reports be maintained that
document the quantity of items received. These requirements applied to Mr. Laabs and other Lead Center
staff, but he and the others did not comply with them, apparently due to alack of knowledge.

1. TBR’s purchasing policy did not establish a defined process for reviewing and approving
RFPsissued under TBR’s authority with a specific focus, as part of that process, to establish
that the RFPs were appropriately competitive. After a vendor complained about the
restrictive nature of the implementation RFP, the then Vice Chancellor for Business and
Finance reviewed the RFP and determined that it was restrictive, although the Director of
Fiscal Services, who reported to the Vice Chancellor for Business and Finance, had approved
the issuance of the RFP. Subsequently, the then Vice Chancellor for Business and Finance,
the Director of Fiscal Services, and Mr. Laabs worked together to revise the RFP, with the
effect of making the RFP less restrictive. The RFP was revised and then issued. A more
structured pre-issuance review process would enable the potentially restrictive nature of RFPs
to be detected and corrected prior to issuance. In addition, the utilization of a pre-proposal
conference as part of the RFP procurement process would provide vendors the opportunity to
formally express concerns, issues, and complaints and to have those matters resolved prior to
their submission of proposals.

Vi



2. TBR's purchasing policy required that an RFP be sent to the vendors on the vendor list 14
days before the bid opening date. However, TBR's policy did not require documentation of
the mailings and Business Office staff did not document the mailings. Thus, the auditors
could not confirm that the RFPs were mailed on the proper dates to al the vendors on the
vendor list. The auditors reached all but three vendors who apparently had been sent the RFP
through the mail and who had not responded. However, this procedure did not result in
useful information since the vendor representatives told the auditors that they could not
confirm whether they had received the RFPs because none of the vendors could locate any
records related to the RFPs and no one remembered receiving or responding to them. The
vendor representatives also stated that their companies did not retain an RFP or any
information related to it if they did not sibmit a proposal in response to the RFP. The
responsibility for transmitting copies of the RFP to the vendors rested with the Business
Office, not the Lead Center.

3. TBR's purchasing policy did not address documenting when proposals were received, and
such documentation was not maintained. A documented procedure regarding appropriate
dating becomes critica when bid proposals are disqualified on the grounds that they were
received late. In the case of proposals submitted in response to the first RFP, one proposal
was marked by staff that it was received late and was disqualified. Moreover, that RFP
directed vendors to submit their proposals to the TSBDCN State Director. This procedure
could have enabled the State Director, or other Lead Center staff, to attempt to improperly
influence the procurement process by removing competing proposals from consideration
before the public bid opening or by disqualifying proposals as late submissions when they
were in fact submitted on time. Presumably, vigilant vendors would attend or monitor the
public bid opening and would promptly detect any improper omission of their bids.
However, effective interna controls would insulate the procurement process from staff that
might have an interest in the outcome.

4. TBR’s purchasing policy did not explicitly address documenting the evaluation process for
proposals, nor did TBR’s policy address the number or composition of the evaluation team.
TBR's purchasing policy and procedures stated that the invitation-to-bid document will
specify the date the bid evaluations would be made available for viewing, and this language
made evident that written bid evaluations should be prepared and made available for public
inspection. However, no evauation forms based on the criteria and scaring percentages
stated in the RFP were prepared for the two bids to develop the TSBDCN marketing plan,
and the auditors could not identify any reviewer other than Mr. Laabs. Jungle Marketing was
the low bidder and the only responsive bidder to the RFP with regard to the experience
requirement. In contrast, for the two bids to implement the TSBDCN marketing plan, the
TSBDCN Marketing Committee completed evaluation forms that reflected the criteria and
scoring percentages stated in the RFP, and the evaluation process was well documented.

In an appropriately structured procurement process, Business Office staff would provide
explicit directions and guidance to reviewers relative to the evaluation process and proper
documentation. However, with regard to the evaluation of bids for the marketing planning
work (the first contract), TBR Business Office staff did not provide Mr. Laabs with direction
or guidance in these matters. Business Office staff described the evaluation process as
decentralized, with the responsibility for completing evaluations and documenting the process
residing with the individual departments. Mr. Laabs told the auditors he was not familiar
with the RFP process or documentation related to bid evaluations, and that he received little
guidance from the Business Office in these matters.

vii



5. TBR'spurchasing policy did not address mailing “Notice of Intent to Award” |ettersto al the
other vendors on the vendor list once a decision had been made to award the contract to one
vendor. In the case of the first RFP for the development of a marketing plan (the first
contract), a“Notice of Intent to Award” letter was sent to the other vendors, but in the case of
the RFP for the implementation of the marketing plan (the second contract), no letter was sent
to the losing vendors. The “Notice of Intent” letter is important because its date establishes
the beginning of atime frame for official protests. The responsibility for sending these |etters
rested with the Business Office, not the Lead Center.

6. TBR's purchasing policy required that when any supplies, equipment, or materials are
received, the receiving agent will make a written certification that the items received were
equa in quaity and quantity to those requisitioned, and aso that complete records on all
receiving reports will be maintained in order to provide a clear audit trail on the receipt of all
purchases. However, Lead Center staff did not retain shipping documentation that showed
the quantity of brochures and peel-off door/window gickers received. Mr. Laabs stated that
brochures and stickers were received, adthough he could not confirm the number. He
provided the auditors with a copy of the brochure and the peel-off door/window sticker. In
addition, the Center’'s account manager provided shipping documentation that she had
obtained from a box of the brochures that remained in the office, athough that document did
not record the quantity shipped. The responsibility for documenting receipt of goods ordered
rested with the Lead Center, not the TBR Business Office.

This review further determined that the cost of the development contract (the first contract)
exceeded the $45,000.00 maximum liability stated in the contract. TBR paid $46,048.21 for Jungle
Marketing's work under the contract, which exceeded the contract limit by $1,048.21 (2%). The
overcharges were the result of two types of errors. Firgt, travel expenses were erroneously charged to the
contract by Business Office staff without verification that total charges would remain within the contract
limit. Second, hotel expenses were billed directly to TBR’s Central Office and thus were erroneoudy not
charged to the contract by TBR Business Office staff, although they should have been.

Unlike the development contract, the implementation contract (the second contract) cost less than
the contract limit of $90,255.00 by $9,774.27 (11%).

TBR management, MTSU management, TSBDCN Directors, and Lead Center staff should
carefully scrutinize future requests for the procurement of goods and services to determine whether such
goods and services are needed, and if needed, are obtained with acceptable quality at a reasonable cost.
They aso should determine whether such goods and services could be provided by state employees and
through the use of state resources with acceptable quality at alower cost than outside vendors.

In comparing TBR’s purchasing policy with state laws and rules and regulations, we determined
that TBR’s policy had not been revised to incorporate current requirements. Such policies are required to
be submitted to the Board of Standards for review and approva by Section 12-3-103, Tennessee Code
Annotated.

RECOMMENDATIONS
This review resulted in 12 recommendations designed to enhance TBR’s policies, procedures,
documentation requirements, and internal controls relating to issuing RFPs, evaluating bids, approving

contracts, and monitoring vendor performance. These recommendations were discussed with TBR staff
during the review.
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INTRODUCTION

ORIGIN OF THEREVIEW

In February 2004, Tennessee Board of Regents (TBR) Chancellor Charles Manning and
State Senator Jm Bryson independently requested that TBR'’s contracts with Jungle Marketing,
Inc., be reviewed because of issues raised by several employees of the Tennessee Small Business
Development Center Network (TSBDCN) Lead Center about two contracts awarded to Jungle
Marketing. Also in February 2004, Ms. Nancy Amons, an investigative reporter with WSMV
Channel 4, Nashville's NBC television affiliate, presented a two-part report, “Monkey Business
in State Bidding Process,” that questioned the bidding process and the contracts awarded to
Jungle Marketing. In March 2004, the Fiscal Review Contract Subcommittee, chaired by
Senator Bryson, conducted a hearing related to the Jungle Marketing contracts. The purpose of
the hearing was to gather available information about the Jungle Marketing contracts.

The TSBDCN Lead Center has been administratively attached to the TBR system since
the Lead Center was established in 1984. Since its establishment, the Lead Center has been
subject to TBR policies and procedures and its staff has been TBR system employees. Any
contracts to which the Lead Center is a party and the Lead Center initiated are considered to be
TBR contracts, subject to TBR’s procurement policies and procedures,

At the time the contracts were let, the TSBDCN Lead Center was housed at TBR's
Central Office. Effective January 2000, the Lead Center had been relocated from the University
of Memphis to the TBR Central Office in Nashville, Tennessee. Effective July 2004, the Lead
Center was again relocated, this time to Middle Tennessee State University (MTSU) in
Murfreesboro, Tennessee. According to TBR staff, the move to MTSU was unrelated to the
issues examined in this review.



Jungle Marketing, a Colorado-based marketing firm located in Colorado Springs, was
awarded both contracts in question by TBR. The first contract related to developing the
TSBDCN marketing plan. The contract’s effective start date was January 26, 2001; after an
amendment extending the termination date, it expired July 1, 2001. TBR paid $46,048.21 for
contract-related activities and deliverables. The second contract related to implementing the
TSBDCN marketing plan. The contract's effective start date was November 10, 2001, and it
expired December 31, 2002. TBR paid $80,480.73 for contract-related activities and
deliverables. Thus, TBR paid Jungle Marketing atotal of $126,528.94 for both contracts.

We examined three allegations and related issues relative to the requests for proposals
(RFPs) and contracts in question.

The information provided to the Division of State Audit alleged that Mr. Albert Laabs,
then the TSBDCN State Director: (1) improperly entered into a sole-source contract to develop
the TSBDCN marketing plan (the first contract) with a persona friend, Mr. Robert Smith,
President of Jungle Marketing; and (2) so restricted the requirements contained in the Request
for Proposal (RFP) for the contract to implement the TSBDCN marketing plan (the second
contract) that Jungle Marketing was the only marketing firm qualified to submit a proposal.

Additional information in Ms. Amons' televised investigative report alleged that in
November 2002 Mr. Smith offered Mr. Laabs the free use of a condo at a ski resort in Colorado
for the third week in January 2003, raising the possibility that Mr. Laabs had improperly used his
position to solicit a personal benefit or that Mr. Smith had provided the condo to Mr. Laabs as a
quid pro quo for receiving the contracts.

Mr. Laabs was hired as Interim State Director for the TSBDCN Lead Center on January
1, 2000. Prior to his hire as Interim State Director, Mr. Laabs was the Training and Research
Manager with the TSBDCN Lead Center while it was located at the University of Memphis. Mr.
Laabs was hired as the permanent State Director on April 1, 2000. While at the University of
Memphis, Mr. Laabs had prior satisfactory experience with Jungle Marketing because he had
arranged for Jungle Marketing to conduct two marketing seminars in the late 1990s.

When the Lead Center was relocated from TBR’s Central Office to MTSU in July 2004,
Mr. Laabs was reassigned to the Associate Director position with the Lead Center. According to
TBR’s Vice Chancellor for Academic Affairs, who was Mr. Laabs' direct supervisor at the time,
Mr. Laabs reassignment was unrelated to the issues examined in this review.

The Division of State Audit began its review of these matters in February 2004.

OBJECTIVESOFTHE REVIEW
The objectives of the review were
1. to determine whether Mr. Laabs, the State Director of the Tennessee Small Business

Development Center Network, improperly entered into a sole-source contract with
Jungle Marketing to develop a marketing plan (the first contract);



2. to determine whether Mr. Laabs so restricted the requirements contained in the
Request for Proposals for the contract to implement the TSBDCN marketing plan (the
second contract) that Jungle Marketing was the only marketing firm qualified to
submit a proposal;

3. to determine whether Mr. Laabs circumvented controls or exerted undue influence
over the procurement process;

4. to determine whether TBR’s policies and procedures were followed in awarding the
contracts to Jungle Marketing;

5. toconsider the adequacy of relevant TBR policies and procedures,
6. to determine whether Jungle Marketing fulfilled its contractual obligations;
7. to evaluate contract cost controls and documentation of performance;

8. to determine whether Mr. Laabs had improperly used his position to solicit a personal
benefit from Jungle Marketing and whether Jungle Marketing had provided to Mr.
Laabs the free use of a condo at a ski resort in Colorado as a quid pro quo for
receiving the contracts; and

9. to refer our findings to TBR, MTSU, TSBDCN, and other agencies, as appropriate.

SCOPE OF THE REVIEW

Our review included an examination of two contracts awarded to Jungle Marketing, as
well as the chronology of the development and issuance of the related Requests for Proposals.
(See Exhibit 1.) We interviewed Mr. Albert Laabs, in his position as the TSBDCN State
Director and, later, the TSBDCN Associate Director. We also interviewed Mr. Robert Smith,
President of Jungle Marketing.

We interviewed the available members of the TSBDCN’s Marketing Committee. These
were Mr. James Frakes, the SBDC Director at Dyersburg State Community College; Mr. Patrick
Geho, the SBDC Director at Middle Tennessee State University; Ms. Laurie Swift, the then
SBDC Director at Austin Peay State University; Ms. Carol Clark, the subsequent SBDC Director
at Austin Peay State University, and Mr. William Latham, the SBDC Director at Tennessee State
University. The remaining member of the Marketing Committee, Mr. Gene Odom, the SBDC
Director at the International Trade Center in Memphis, had retired and moved to France, and
thus was not available to be interviewed.

In addition, we interviewed staff of TBR’'s Business Office and General Counsel’s
Office, former Lead Center staff, and vendors related to the RFPs in question. We aso
interviewed management-level representatives for The Resort Company, which manages The
Charter at Beaver Creek in Colorado.



Our examination included review of relevant documents related to the contracts,
including the RFPs, vendor lists, evaluation forms, draft and final contracts, evidence of contract
performance, and related correspondence.

BACKGROUND

Tennessee Small Business Development Center Network

Federal Requirements

The Code of Federal Regulations, Title 13, Volume 1, Part 130.200, requires that a Small
Business Development Center Network be operated by a higher education institution. Eligible
ingtitutions include (1) a public or private institution of higher education; (2) aland-grant college
or university; (3) a college or school of business, engineering, commerce or agriculture; (4) a
community or junior college; and (5) an entity formed by two or more of the above entities. The
Code of Federal Regulations, Title 13, Volume 1, Part 130.320, also requires the €eligible
ingtitution to locate its Lead Center and SBDC providers in areas that are readily accessible to
small businesses.

Mission

According to the TSBDCN's website, the mission of the TSBDCN is to provide solutions
to the problems of potential and existing small businesses through consultation, education,
referral, and support services. The TSBDCN seeks to promote growth in the domestic and
international markets of Tennessee's business community and enhance its economic impact on
the state by providing these services through an interactive network of resource partners.

Organization

The TSBDCN consists of one Lead Center and 12 full- service centers in Tennessee, with
eight additional affiliate and satellite offices operated by the service centers. The TSBDCN as a
whole employs approximately 55 people statewide. (See Exhibit 2.)

Funding Sources and Expenditures

The TSBDCN, including the Lead Center, the 12 full service centers, and the associated
affiliates and satellite centers, is funded through a combination of federal and state sources. The
federal funds are provided by the Small Business Administration and the state funds are provided
through state appropriations and also contributions of salaries and office expenses by the higher
education institutions. According to information provided by TBR staff, the preliminary report
as of March 15, 2005, showed that for the period January through December, 2004, the
TSBDCN expended $3,705,245.78. Of the tota amount expended, federal funds constituted
$1,597,786.00 (43%).



Changesin Location of the TSBDCN L ead Center

At the time the contracts were let, the TSBDCN Lead Center was housed at TBR's
Central Office. Effective January 2000, the Lead Center had been rel ocated from the University
of Memphis to the TBR Central Office in Nashville, Tennessee. Effective July 2004, the Lead
Center was again relocated, this time to Middle Tennessee State University (MTSU) in
Murfreesboro, Tennessee. According to TBR staff, the move to MTSU was unrelated to the
issues examined in this review.

Lead Center Organization

After the TSBDCN Lead Center was relocated from the University of Memphisto TBR’s
Central Office in Nashville, Tennessee, in January 2000, the staff positions consisted of a State
Director, who reported to the Vice Chancellor for Academic Affairs, an Associate State Director,
a Financia Manager, a Management Information Systems Manager, an Executive Secretary, and
an Administrative Assistant. (See Exhibit 3.)

In July 2004, when the TSBDCN’s Lead Center was moved from TBR’s Central Office
to MTSU, the staffing positions remained the same with the addition of a Training Manager.

Mr. Laabs Hire as Interim and Then Permanent TSBDCN State Director

Mr. Laabs was hired as Interim State Director on January 1, 2000. Prior to his hire as
Interim State Director, Mr. Laabs was the Training and Research Manager with the TSBDCN
Lead Center while it was located at the University of Memphis. Mr. Laabs was hired as the
permanent State Director on April 1, 2000.

With the move of the TSBDCN Lead Center from TBR’s Central Office to MTSU, Mr.
Laabs was reassigned to the Associate State Director position with the Lead Center, effective
July 1, 2004. Mr. Laabs reassignment was recorded in a memorandum from TBR's Vice
Chancellor for Academic Affairs to him dated April 28, 2004. According to Dr. Paula Short,
TBR' s Vice Chancellor for Academic Affairs who was Mr. Laabs' direct supervisor at the time,
Mr. Laabs reassignment was unrelated to the issues examined in thisreview.

TBR Purchasing Policy and Procedures

According to Ms. Christine Modisher, TBR's General Counsel, the TBR Central Office
became the prime contractor with the U.S. Small Business Administration for the TSBDCN in
2000. Since TBR became the prime contractor, its purchasing policies and guidelines applied to
the TSBDCN. TBR purchases are controlled by Policy 4:02:10:00. The 1998 policy was in
effect at the time the RFPs for both the development of the TSBDCN marketing plan (the first
contract) and the implementation of that plan (the second contract) were issued. The 1998 policy
was not revised further until June 28, 2002, after the two contracts in question had aready been
awarded.



TBR’s purchasing policy stated that estimated purchases of $10,000 or more required
solicitation from 15 vendors, or the number of vendors on the vendors list, whichever was less.
The policy further stated that Requests for Proposals (RFPs) must be mailed to vendors at least
14 days before the date the bids are scheduled to be opened. Further, the policy stated that bids
must be received in a specified location on or before the date and hour designated for bid
opening. According to the policy, bids submitted after the designated date and hour would not
be considered.

The policy provided for protested bids by requiring that a protest be submitted in writing
to the chief purchasing officer within ten days after the bidder knew or should have known the
facts giving rise to the protest. The protest process outlined in the policy also provided for a
bidder to file an appeal to the chief business officer if the response of the chief purchasing officer
did not resolve the matter to the satisfaction of the aggrieved bidder. Ultimately, the aggrieved
bidder could appeal the decision of the chief business officer to the Chancellor or his or her
designee. According to the policy, the determination of the Chancellor (or designee) was final
and would be submitted in writing to the protestor.

TBR’s policy and procedures at that time did not require that the mailing of RFPs be
documented as to the date mailed, or that the receipt of bids be documented as to the date and
time received. TBR’spolicy did not explicitly specify an RFP review process or the appropriate
documentation of the evaluations of RFPs. However, TBR's policy and procedures stated that
invitations to bid shall specify the date bid evaluations would be made available for viewing,
which made evident that written bid evaluations should be prepared and made available for
public inspection. TBR’s purchasing policy further required that when any supplies, equipment,
or materials are received, the recelving agent shall make a written certification that the items
received were equal in quality and quantity to those requisitioned, and also that complete records
of all receiving reports shall be maintained in order to provide a clear audit trail on the receipt of
al purchases.



DETAILSOF THE REVIEW

CONCLUSIONS

This review disclosed that the TSBDCN Marketing Committee originated the idea of
contracting with a company to develop and implement a TSBDCN marketing plan, and the
Marketing Committee delegated this responsibility to Mr. Laabs. Mr. Laabs initiated and drafted
the three RFPs and the two contracts in question and submitted all of these documents to TBR’s
Business Office for review and approval. The draft contracts were also reviewed by TBR's
Office of General Counsel. Ultimately, TBR’s Chancellor, through his signatory designees,
signed the contracts on behalf of TBR, and Mr. Laabs signed the contracts as the Lead Center’s
representative. Thus, although Mr. Laabs initiated the procurement processes, the final approval
rested with TBR Central Office staff.

This review determined that the development contract (the first contract) was awarded
based on an RFP that was apparently considered competitive by TBR’s Director of Fiscal
Services, who authorized its issuance. As noted below, some of the terms in the first RFP that
were carried forward into the second RFP were later considered too restrictive by TBR’s then
Vice Chancellor for Business and Finance. After the RFP was issued, two vendors submitted
timely bids. A third vendor submitted a late bid, which was not responsive to the RFP. Of the
two timely bids, Jungle Marketing's bid was the lower and aso the only responsive bid. It was
unclear whether anyone other than Mr. Laabs was involved in the final selection, but since there
was only one responsive bid, there was apparently no judgment to be exercised in selecting
Jungle Marketing. A $45,000 contract was subsequently executed between TBR and Jungle
Marketing. Pursuant to the contract, Jungle Marketing conducted a two-day brainstorming
sesson in Nashville and later submitted a marketing plan to the Lead Center. The Marketing
Committee appeared satisfied with Jungle Marketing’ s performance.

With regard to the second contract (the implementation contract), two RFPs were issued.
However, before the initial implementation RFP was issued, Mr. Laabs had proposed obtaining
this contract as a sole-source (non-bid) exception to the RFP process. He submitted his written
justification for proceeding with a sole-source contract to Business Office staff. The Business
Office and the then Vice Chancellor for Business and Finance rejected the request because of the
change in scope of service and the substantial estimated cost, and because they did not feel that
the services to be provided were so unique that only Jungle Marketing could provide them.

After the decision was made to follow the RFP process, the then Vice Chancellor for
Business and Finance delegated responsibility for drafting the RFP to Mr. Laabs. The initial
implementation RFP language, developed by Mr. Laabs, brought forward requirements that had
been part of the origina RFP for the development of the marketing plan. These requirements
included a “complete’” understanding of the TSBDCN system and a five-year experience
requirement. Mr. Laabs reasoning was that this RFP should be consistent with the first one and
the language had been previously approved by TBR staff. It should be noted that no vendor



complaints had been received by TBR staff regarding the first RFP. Mr. Laabs submitted an
RFP for implementation of the marketing plan to TBR’'s Director of Fiscal Services, who
approved its issuance.

However, this RFP was deemed too restrictive and was withdrawn after a vendor who
had not submitted a proposal complained to the then Vice Chancellor for Business and Finance
that the RFP was too restrictive. As a result of the complaint, the RFP was modified. The
“complete” understanding and five-year experience requirements were removed, and other
revisions were included that resulted in amore competitive RFP. The RFP was then reissued.
Two vendors responded to the revised RFP, including Jungle Marketing. The vendor who had
complained did not respond to the revised RFP. Of the two proposals, Jungle Marketing was
selected by the TSBDCN Marketing Committee.

A $90,255 contract was subsequently executed between TBR and Jungle Marketing.
Pursuant to the contract, Jungle Marketing conducted a two-day customer service training
session in Nashville; provided brochures, ped-off window/door stickers, and a binder cover and
spine design; and created a TSBDCN website. Marketing Committee members expressed a
mixed assessment of the services and products received.

TBR and state procurement policies and procedures permit sole-source contracts in
certain circumstances. Hence, it is not improper, per se, for staff of a state organization to seek
to have a contract deemed a sole-source contract. However, sole-source contracts should be the
exception and should meet certain tests to avoid the possibility of improper circumvention of the
basic requirements that provide for open and fair competition with regard to state contracts.
With regard to TBR, Policy 04:02:10:00, Section XV (B), states that sole-source purchases are to
be made only when items are unique and possess specific characteristics that can be filled by
only one source.

Since competition is aways the preferable approach in awarding public contracts,
whenever staff seeks sole-source status for a contract, it should be viewed with some critical
skepticism by management. Obviously, engaging in sole-source contracts is not only an
exception to the genera rule of requiring bids, but it can call into question whether there are
possible abuses related to the contract, such as undue influence by the vendor or collateral
compensation to the staff seeking the sole-source status, either through a hidden interest in the
contract or other forms of consideration, such as bribes.

Presuming that a sole-source contract is adequately justified and there ae no abuses of
power related to the designation as a sole-source contract, one cannot jump to the conclusion that
there is anything sinister about a sole-source contract on its face. Also, just because staff seek to
characterize a contract as meeting the requirements of a sole source contract and that effort is
overruled by management, it cannot be presumed, without more evidence, that staff were
engaging in abusive actions.

Examples of actions that would perhaps support a conclusion that staff had acted
improperly in seeking a sole-source contract would be efforts to conceal the true nature of the
contract so that it appeared to be unique when it in fact was not. This would entail more than



just a difference of opinion about whether the services were unique, since such a determination is
always subjective to some degree. It would involve more blatant misrepresentations of the actual
services to be provided.

Other examples of bad faith would be efforts to override or circumvent the RFP process
by deceit. This would not include just the act of staff seeking to classify the contract as a sole-
source contract, as long as the process to make it a sole-source contract was followed in good
faith.

Since the reason for RFP processes is to ensure that the government receives the best deal
for its limited resources, if the cost of the contract in relation to the services received seems to be
excessive, one could legitimately ask if that outcome would have been avoided through an
appropriately administered RFP process. Once again, the value of services, as opposed to goods
or commodities, is somewhat subjective. Still, it is incumbent on staff seeking exceptions to the
RFP process to consider carefully the cost of the contract versus the value of the services and
their availability on the open market.

It is also important to determine whether the need for the services in question was well
established before the pursuit of the vendor was launched. In other words, there was a need that
the vendor filled, rather than a situation in which a need was created to justify the employment of
the vendor.

Perhaps a very telling factor in any situation would be the actua experience of the staff
person in question. The personmay not have understood the rules initially, but after being made
aware of them, did the person comply with them? Another important factor is the extent to
which the process was open within the organization. Did the person seeking the sole-source
status also seek advice from others who are usually engaged in procurement transactions? Or did
he or she tend to shy away from any additional scrutiny? If the person seeking the sole source
status claimsto be unfamiliar with the procurement process, it would be natural for him or her to
seek guidance in light of inexperience in this area.

This is not meant as an exhaustive listing of factors indicating abuse of a contract. Of
course, the most damaging factor would be if the staff seeking sole-source status had received or
would expect to receive some sort of extra compensation from a third party for achieving sole-
source status for the contract. When such circumstances are proved, the matter should be
referred to the appropriate authorities for consideration of legal action.

In matters surrounding the propriety of a contract, each situation must be viewed on the
basis of its own facts. There are many legitimate questions that can be asked about the RFP
procurement process and results. Answering such questions, which include issues of policy
compliance as well as ethical propriety, has entailed constructing a framework of what would
constitute ethical behavior and piecing together the history of the RFPs and contracts through
interviews and examination of existing documentation.

In the present case, based on presently available information, the actions of Mr. Laabs
with regard to the hiring of Jungle Marketing clearly were not abusive. This was not a situation



where Mr. Laabs created a need to justify the employment of Jungle Marketing. Instead, the
need for these services was established by the TSBDCN Directors and not by Mr. Laabs. After
being delegated the responsibility to hire a company to develop a marketing campaign, Mr.
Laabs sought guidance from TBR’'s Business Office at the onset of the procurement process.
There are several examples of Mr. Laabs seeking guidance from others within TBR who would
be knowledgeable of the proper procedures for handling the contracts. When Mr. Laabs was
given direct instructions on how to handle the contracts, he followed them. Mr. Laabs made no
efforts to conceal the true nature of the contracts, nor did he misrepresent any aspects of the
transactions related to the contracts. Mr. Laabs did not override or circumvent the RFP process.

Regarding the contracts, each contract contained different requirements and involved
differing degrees of effort on the part of Jungle Marketing. The development phase would
naturally be more difficult and would require more work on the part of Jungle Marketing than
implementing an already developed marketing plan. According to Mr. Laabs, the five-year
requirement was his effort to satisfy the wish on the part of some Marketing Committee
members to hire a company with experience. The experience requirement pertained to working
with SBDCs, preferably at the nationa level. Since Jungle Marketing purported to have 12
years experience, it appears that Mr. Laabs did not tailor the experience requirement to fit only
Jungle Marketing. The origina language of the RFP, which contained the *“complete
understanding” and five-year experience requirements, was reviewed and approved by the TBR
Director of Fiscal Services. At the time of the first RFP and contract, no vendor complained
about any of the requirements.

Although the first RFP for the second contract (the implementation contract) was later
deemed to be too narrow in its requirements, it contained terms that were in the development
RFP and that had apparently been considered competitive by TBR officials at the time. After a
vendor complained, some of the terms in the development RFP, which had been carried forward
into the implementation RFP, were deemed too restrictive. The RFP was withdrawn, revised,
and reissued. This matter appears to have been appropriately handled.

With regard to cost, although the value of services is subjective, it appears that based on
e-mail correspondence and the statements of Lead Center staff and Marketing Committee
members, the development of the various deliverables did involve substantial effort on the part
of Jungle Marketing.

Clearly, the most serious charge in the alegations is the possible use of a condo owned or
controlled by the vendor. It is indisputable that the vendor offered the use of a condo to Mr.
Laabs as evidenced by the vendor’'s e-mail to Mr. Laabs, dated November 7, 2002. According to
both Mr. Laabs and the vendor, Mr. Laabs told the vendor that such an offer was improper, and
Mr. Laabs never stayed in the condo. However, there is not an e mail from Mr. Laabs back to
the vendor refusing the offer and stating that it was improper. On the other hand, Mr. Laabs had
not deleted the vendor’s e-mail from his computer in an attempt to cover up the offer. This e
mail was not received by Mr. Laabs early in the contracting process when Mr. Laabs was first
considering which contract process to follow. Rather, it was received within two months of the
expiration of the contract period of the second contract, and it appeared to be part of frequent e-
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mail communications between Mr. Laabs and Mr. Smith. Other e-mail correspondence between
Mr. Laabs and Mr. Smith that we reviewed appeared to be business related.

We explored several avenues in trying to determine whether Mr. Laabs had used a condo
as offered by the vendor in the e mail. Based on the statements of otherwise disinterested third
parties who would have knowledge of such use, there was no such use, and there are
uncertainties as to whether the vendor even had access to such a condo. Of course, just because
the vendor may not have owned or had access to a condo like the one described in the e mail,
such an offer could still be construed as an attempt to interfere with the proper contracting
policies of the board. S$till, there is no evidence presently available that Mr. Laabs in fact
accepted the vendor’ s offer or that the offer unduly influenced Mr. Laabs' efforts in obtaining the
services deemed necessary for the center by Mr. Laabs and others associated with the center.
Based on presently available information, Mr. Laabs did not personally benefit as a result of
Jungle Marketing receiving the contracts.

There were other problems with the process of the contracts that are addressed in the
report. However, it does not appear that these problems were due to any override of controls by
Mr. Laabs. These situations certainly did not help the overall appearance of the matters
surrounding the contracts at issue, but they do not appear to be situations caused or used by Mr.
Laabs to circumvent the RFP process.

As part of our review of the contracts, we noted weaknesses in TBR's purchasing policy
and procedures. Mr. Laabs did not create these weaknesses, nor did he contribute to them or
exploit them. The auditors also noted non-compliance with TBR’s policy requirements that
written bid evaluations be prepared and be made available for public inspection and that
recelving reports be maintained that document the quantity of items received. These
requirements applied to Mr. Laabs and other Lead Center staff, but he and the others did not
comply with them, apparently due to alack of knowledge.

1. TBR’'s purchasing policy did not establish a defined process for reviewing and
approving RFPs issued under TBR’s authority with a specific focus, as part of that
process, to establish that the RFPs were appropriately competitive. After a vendor
complained about the restrictive nature of the implementation RFP, the then Vice
Chancellor for Business and Finance reviewed the RFP and determined that it was
restrictive, although the Director of Fiscal Services, who reported to the Vice
Chancellor for Business and Finance, had approved the issuance of the RFP.
Subsequently, the then Vice Chancellor for Business and Finance, the Director of
Fiscal Services, and Mr. Laabs worked together to revise the RFP, with the effect of
making the RFP less restrictive. The RFP was revised and then issued. A more
structured pre-issuance review process would enable the potentially restrictive nature
of RFPs to be detected and corrected prior to issuance. In addition, the utilization of a
pre-proposal conference as part of the RFP procurement process would provide
vendors the opportunity to formally express concerns, issues, and complaints and to
have those matters resolved prior to their submission of proposals.
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2. TBR’s puchasing policy required that an RFP be sent to the vendors on the vendor
list 14 days before the bid opening date. However, TBR's policy did not require
documentation of the mailings and Business Office staff did not document the
mailings. Thus, the auditors could not confirm that the RFPs were mailed on the
proper dates to al the vendors on the vendor list. The auditors reached al but three
vendors who apparently had been sent the RFP through the mail and who had not
responded. However, this procedure did not result in useful information since the
vendor representatives told the auditors that they could not confirm whether they had
received the RFPs because none of the vendors could locate any records related to the
RFPs and no one remembered receiving or responding to them. The vendor
representatives also stated that their companies did not retain an RFP or any
information related to it if they did not submit a proposal in response to the RFP. The
responsibility for transmitting copies of the RFP to the vendors rested with the
Business Office, not the Lead Center.

3. TBR’spurchasing policy did not address documenting when proposals were received,
and such documentation was not maintained. A documented procedure regarding
appropriate dating becomes critical when bid proposals are disqualified on the
grounds that they were received late. In the case of proposals submitted in response
to the first RFP, one proposal was marked by staff that it was received late and was
disqualified. Moreover, that RFP directed vendors to submit their proposals to the
TSBDCN State Director. This procedure could have enabled the State Director, or
other Lead Center staff, to attempt to improperly influence the procurement process
by removing competing proposals from consideration before the public bid opening
or by disqualifying proposals as late submissions when they were in fact submitted on
time. Presumably, vigilant vendors would attend or monitor the public bid opening
and would promptly detect any improper omission of their bids. However, effective
internal controls would insulate the procurement process from staff that might have
an interest in the outcome.

4. TBR’s purchasing policy did not explicitly address documenting the evaluation
process for proposals, nor did TBR’s policy address the number or composition of the
evauation team. TBR'’s purchasing policy and procedures stated that the invitation
to-bid document will specify the date the bid evaluations would be made available for
viewing, and this language made evident that written bid evaluations should be
prepared and made available for public inspection. However, no evaluation forms
based on the criteria and scoring percentages stated in the RFP were prepared for the
two bids to develop the TSBDCN marketing plan, and the auditors could not identify
any reviewer other than Mr. Laabs. Jungle Marketing was the low bidder and the
only responsive bidder to the RFP with regard to the experience requirement. In
contrast, for the two bids to implement the TSBDCN narketing plan, the TSBDCN
Marketing Committee completed evaluation forms that reflected the criteria and
scoring percentages stated in the RFP, and the evauation process was well
documented.



In an appropriately structured procurement process, Business Office staff would
provide explicit directions and guidance to reviewers relative to the evaluation
process and proper documentation. However, with regard to the evaluation of bids
for the marketing planning work (the first contract), TBR Business Office staff did
not provide Mr. Laabs with direction or guidance in these matters. Business Office
staff described the evaluation process as decentralized, with the responsibility for
completing evaluations and documenting the process residing with the individual
departments. Mr. Laabs told the auditors he was not familiar with the RFP process or
documentation related to bid evaluations, and that he received little guidance from the
Business Office in these matters.

. TBR’s purchasing policy did not address mailing “Notice of Intent to Award” letters
to al the other vendors on the vendor list once a decision had been made to award the
contract to one vendor. In the case of the first RFP for the development of a
marketing plan (the first contract), a*“Notice of Irtent to Award” letter was sent to the
other vendors, but in the case of the RFP for the implementation of the marketing
plan (the second contract), no letter was sent to the losing vendors. The “Notice of
Intent” letter is important because its date establishes the beginning of a time frame
for officia protests. The responsibility for sending these letters rested with the
Business Office, not the Lead Center.

. TBR’s purchasing policy required that when any supplies, equipment, or materials are
received, the receiving agent will make a written certification that the items received
were equal in quality and quantity to those requisitioned, and also that complete
records on all receiving reports will be maintained in order to provide a clear audit
traill on the receipt of al purchases. However, Lead Center staff did not retain
shipping documentation that showed the quantity of brochures and peel-off
door/window stickers received. Mr. Laabs stated that brochures and stickers were
received, although he could not confirm the number. He provided the auditors with a
copy of the brochure and the peel-off door/window sticker. In addition, the Center’s
account manager provided shipping documentation that she had obtained from a box
of the brochures that remained n the office, although that document did not record
the quantity shipped. The responsibility for documenting receipt of goods ordered
rested with the Lead Center, not the TBR Business Office.

This review further determined that the cost of the development contract (the first
contract) exceeded the $45,000.00 maximum liability stated in the contract. TBR paid
$46,048.21 for Jungle Marketing’ s work under the contract, which exceeded the contract limit by
$1,048.21 (2%). The overcharges were the result of two types of errors. First, travel expenses
were erroneously charged to the contract by Business Office staff without verification that total
charges would remain within the contract limit. Second, hotel expenses were billed directly to
TBR’s Central Office and thus were erroneously not charged to the contract by TBR Business
Office staff, although they should have been.

Unlike the development contract, the implementation contract (the second contract) cost
less than the contract limit of $90,255.00 by $9,774.27 (11%).
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TBR management, MTSU management, TSBDCN Directors, and Lead Center staff
should carefully scrutinize future requests for the procurement of goods and services to
determine whether such goods and services are needed, and if needed, are obtained with
acceptable quality at a reasonable cost. They also should determine whether such goods and
services could be provided by state employees and through the use of state resources with
acceptable quality at a lower cost than outside vendors.

In comparing TBR’s purchasing policy with state laws and rules and regulations, we
determined that TBR’s policy had not been revised to incorporate current requirements. Such
policies are required to be submitted to the Board of Standards for review and approval by
Section 12-3-103, Tennessee Code Annotated.

THE DEVELOPMENT CONTRACT

Genesis of |deafor a Marketing Plan

According to Mr. Laabs, the then TSBDCN State Director, in October 2000 at a meeting
in Chattanooga, Tennessee, of the Small Business Development Center (SBDC) Directors from
across the State of Tennessee, he and the other directors were in agreement that a vendor should
be hired to develop a TSBDCN marketing plan to create more awareness of Tennessee's Small
Business Development Centers. Other TSBDC Directors we interviewed concurred that they
met in October 2000 and agreed that a vendor should be hired to develop a TSBDCN marketing
plan. Both Mr. Laabs and Mr. James Frakes, the Chairman of the TSBDCN Marketing
Committee, told us that the TSBDC directors desired to hire a marketing company that had
experience with SBDCs.

Based on our interviews with the Marketing Committee members we were able to contact
and interview about this matter, it appears that Mr. Laabs was not the principal proponent for
developing and implementing a TSBDCN marketing plan and hiring an outside firm to do the
work. As explained to us, the perception was that when the Lead Center was located at the
University of Memphis, it was not as helpful as it could have been relative to the other TSBDCs
in the state and each TSBDC operated independently of the others. When the Lead Center was
relocated from the University of Memphis to TBR's Central Office in Nashville, and when Mr.
Laabs was appointed interim, and later permanent, State Director, the TSBDC Directors realized
that there was an opportunity for a fresh start. Apparently, the perceived need was for a
marketing campaign to promote the resources and services available at the TSBDCs and to build
a larger client base. In addition, the TSBDC Directors felt that the TSBDCs did not have
sufficient internal resources to mount a marketing campaign and therefore the hiring of an
outside vendor seemed a reasonable route to pursue. The Marketing Committee members stated
that Mr. Laabs did not originate or push the idea of developing a marketing plan and did not
pressure them to hire Jungle Marketing.
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Development of the Request for Proposal (RFP)

Mr. Laabs stated that he was not knowledgeable about the RFP process and that he
sought guidance from TBR Business Office staff, who directed him to a sample RFP on their
website. Mr. Laabs told us that he had no prior experience with developing RFPs of any type.

To determine the nature and extent of Mr. Laabs experience with the RFP procurement
process, we contacted Mr. David Whipple, who had been the part-time Business Manager at the
TSBDCN Lead Center when it was located at the University of Memphis. Mr. Whipple stated
that Mr. Laabs had no involvement in developing or issuing RFPs while Mr. Laabs worked for
the Lead Center in Memphis. In fact, Mr. Whipple stated that the Lead Center did not issue any
RFPs during Mr. Laabs tenure because the Lead Center did not make purchases that were over
the dollar amount that would have required an RFP.

Mr. Laabs stated that he developed the RFP for the TSBDCN marketing plan and that, in
his development process, he did not obtain input from the other TSBDC Directors and he did not
ask them to review the final product before the RFP was issued.

According to the Marketing Committee members who we interviewed and who recalled
the first contract to develop a TSBDCN marketing plan, because the TSBDC Directors were
dispersed across the state and were very busy with their own operations, they left the drafting of
the RFP to Mr. Laabs. They said that they regarded Mr. Laabs as their agent in carrying through
their wishes to hire an outside vendor to develop the marketing plan. The committee members
stated that they did not provide any guidance to Mr. Laabs, other than desiring a vendor with
experience, and that they did not review the RFP before it was issued. The committee members
told us that in retrospect it would have made sense for them to participate in the drafting of the
RFP and in reviewing the fina version before it was issued. The committee members stated that
they would be more proactive in the future, should there be other initiatives to hire an outside
vendor through the RFP process.

Mr. Laabs stated that he did not write the RFP in such a manner that only Jungle
Marketing qualified to submit a bid. Mr. Laabs said that he submitted the RFP to Ms. Deanna
Hall, the Fiscal Director in TBR’'s Business Office. Both Mr. Laabs and Ms. Hall told us that
they did not recall any specific discussion on their part related to whether the RFP was restrictive
or competitive in nature.

Ms. Hall indicated that they both tried “very hard” to make sure that they followed the
relevant purchasing and bid procedures to purchase the services needed. According to Ms. Hall,
she believed that the policy was being followed and that more than one vendor could provide the
service, and thus she allowed the RFP to be issued.

Mr. Laabs, as a department head, was responsible for drafting the RFP and submitting it
to TBR’s Business Office for review and approval. Ms. Hall, as Director of Fiscal Services, was
in charge of reviewing and approving the RFP for issuance. Ms. Hall stated that the then Vice
Chancellor for Business and Finance had delegated to her the responsibility for reviewing and
approving the issuance of all RFPs on behalf of the Business Office, including those for the Lead
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Center, and that she was responsible for bringing any areas of concern that she might have to the
attention of thethen Vice Chancellor for Business and Finance. She stated that her review of the
Lead Center's RFPs encompassed examining the scope of service from a “reasonableness’
standpoint and ensuring that the project budget was at |east 20% of the evaluation score.

Development of the Vendor List

We examined the vendor list for compliance with TBR’s policy, which required written
sealed bids to be solicited from 15 vendors or the number of vendors on the vendor list,
whichever was less. According to Ms. Hall, in practice she insisted on 15 vendors except in rare
circumstances where the service was of such a nature that 15 vendors couldn’t be identified. Ms.
Hal stated that the development contract was not of that type because there were many
marketing firms available.

The vendor list contained the names and addresses of 15 marketing companies. Based on
our interviews, the vendor list was compiled by Ms. Hall with the assistance of Mr. Laabs.

Mr. Laabs stated that he sent an email to the “directorlist” maintained by the Nationa
Association of Small Business Development Centers (NASBDC). Mr. Laabs email, dated
December 1, 2000, stated, “ The Tennessee SBDC is looking to send out a Request for Proposals
on the development of a marketing plan for our network. | would be interested in hearing from
any state that has had such a plan done and what firm they used.”

According to Mr. Laabs, he received email responses from four organizations: the
Florida State Director, the Oregon State Director, the Minnesota State Director, and the
NASBDC Executive Director. We reviewed the four e-mail responses. The Florida State
Director did not suggest a marketing firm. The Oregon State Director suggested Conkling,
Fiskum & McCormick. The Minnesota State Director suggested Aistrup Associates. The
NASBDC Executive Director recommended two firms: MarketShare and SteadyRain. Mr.
Laabs stated that he forwarded the names and addresses for these four companies to Ms. Hall.

Mr. Laabs also stated that he forwarded at the same time the name and address of Jungle
Marketing to Ms. Hall. Jungle Marketing is a Colorado-based marketing firm located in
Colorado Springs.

According to Mr. Laabs, he did not have any prior friendship or personal business
relationship with Mr. Robert Smith, the owner of Jungle Marketing. Mr. Laabs told us that he
first came in contact with Mr. Smith at a conference for small business development centers in
the late 1990s. According to Mr. Laabs, he was impressed by Mr. Smith’s marketing seminar at
the conference. Mr. Laabs further stated that when he was with the TSBDCN Lead Center at the
University of Memphis, he arranged for Mr. Smith to conduct two marketing seminars, one in
Memphis and one in Knoxville, in 1998 or 1999. Mr. Laabs stated that he attended Mr. Smith’'s
presentations in both Memphis and Knoxville. Mr. Laabs further stated that based on his
positive impression of Mr. Smith’'s presentations, he believed that Mr. Smith’s company should
receive an RFP for the TSBDCN marketing plan. Thus, before the origination of the idea for a
TSBDCN marketing plan, Mr. Laabs had prior satisfactory experience with Jungle Marketing.
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With regard to the contracts between TBR and Jungle Marketing, Mr. Laabs and Mr.
Smith described their relationship as a business relationship and not a personal friendship.

Ms. Hall placed four of the five companies forwarded to her by Mr. Laabs on the vendor
list. Ms. Hall stated that she then identified 11 other companies from a previous vendor list,
which had been compiled for another RFP. Ms. Hall could not recall why she included only four
of the five companies forwarded to her by Mr. Laabs, nor could she recall her methodology for
selecting 11 companies from the 15 on the prior vendor list.

The end result was a vendor list corsisting of 15 companies. Of the 15 companies on the
vendor list, eight were in-state and seven were out-of-state. Of the eight in-state companies,
seven were located in Nashville and one was located in Brentwood. The seven out-of-state
companies were located in Colorado (1), Georgia (3), Oregon (1), Missouri (1), and Virginia (1).
(See Exhibit 4.)

Mailing the Reguest for Proposal to Vendors

According to TBR's Business Office staff, TBR's Business Office administers the
copying and mailing of RFPs to dentified vendors. Ms. Hall stated that she or her staff would
have prepared the RFP for mailing on the date specified in the timeline outlined in the RFP and
would have taken all of the packages to the TBR mail room at one time. Although Ms. Hall did
not have specific recall related to this RFP, she said that to her knowledge, the RFP mailing
followed the normal process.

TBR'’s purchasing policy required that an RFP be sent to vendors on the vendor list at
least 14 days before the bid opening date. According to the timeline outlined in the RFP for the
marketing plan, the RFP was to be issued on December 8, 2000, and the proposals were to be
opened 14 days later on December 22, 2000. However, TBR'’s purchasing policy did not require
that the mailing be documented, and TBR Business Office staff did not document the mailing,
either by alog entry, a transmittal letter, or any other form of documentation. Thus, we could not
confirm that the RFPs were mailed on the proper date to all the vendors on the vendor list. We
reached all but three vendors who apparently had been sent the RFP through the mail and who
had not responded. However, this procedure did not result in useful information since the vendor
representatives told us that they could not confirm whether they had received the RFPs because
none of the vendors could locate any records related to the RFPs and no one remembered
receiving or responding to them. The vendor representatives also stated that their companies did
not retain an RFP or any information related to it if they did not submit a proposal in response to
the RFP.

Receipt of Proposals

TBR's purchasing policy dd not address or require documenting when proposals are
received by the department responsible for the procurement, and documentation was not
maintained. For this RFP, two proposals were received prior to the bid opening date and time,
which was December 22, 2000, at 9:00 am. A third proposal was marked as received late. For
the two proposals received prior to the bid opening, there is no indication when the proposals
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were received. For the one proposal received late, the indication of when the proposal was
received is an unsigned handwritten note on the FedEx mailing dip, “Arrived in office 12/22/00
12:05 pm.” (See Exhibit 5.)

The two proposals that were received prior to the bid opening date were from Jungle
Marketing, Inc., located in Colorado Springs, Colorado; and Tom Jackson and Associates,
located in Nashville, Tennessee. The transmittal letter with the Jungle Marketing proposal was
dated December 14, 2000. The transmittal |etter that accompanied the proposal prepared by Tom
Jackson and Associates was dated December 22, 2000. The Jungle Marketing proposal was
$42,000 plus travel expenses. The Tom Jackson and Associates proposal was $65,500 plus
travel expenses. Therefore, based on the proposals, Jungle Marketing's bid was $23,500 less
than the bid by Tom Jackson and Associates.

The third proposal, which was marked as received after the bid opening time, was from
SteadyRain, Inc., a company located in St. Louis, Missouri. Although the SteadyRain proposal
was for $32,000, the company did not meet the experience requirement. In addition, the
proposal did not include travel expenses. Because the SteadyRain proposal was received after
the bid opening time, it was not considered.

We noted that the RFP directed vendors to submit their proposals to the TSBDCN State
Director. This procedure could have enabled the State Director, or other Lead Center staff, to
attempt to improperly influence the procurement process by removing competing proposals from
consideration before the public bid opening or by disqualifying proposals as late submissions
when they were in fact submitted on time. Presumably, vigilant vendors would attend or monitor
the public bid opening and would promptly detect any improper omission of their bids.
However, effective internal controls would insulate the procurement process from staff that
might have an interest in the outcome.

Bid Opening

The bid opening, scheduled for December 22, 2000, at 9:00 a.m., occurred on December
22, 2000, at 9:00 am., as documented by two completed forms, a “Bidders Attendance and
Registration” form and a “Bid Analysis & Information” form. The “Bidders Attendance and
Registration” form showed that Mr. Tom Jackson, the CEO of Tom Jackson and Associates,
attended the bid opening. Mr. Jackson was the only vendor representative who attended the bid
opening.

As indicated on the “Bid Analysis & Information” form, the bid opener was Mr. Laabs
and the witness was Mr. Pat Couch, TBR’'s Assistant Director for Fiscal Services The form
records the bid amounts for both Jungle Marketing and Tom Jackson and Associates as $42,000
and $65,500, respectively.

TBR's purchasing policy did not require bids to be date and time stamped or other

documentation to be maintained as to the date and time when the bids were received. Since the
bids from Jungle Marketing and Tom Jackson were opened on December 22, 2000, at 9:00 am.,
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according to TBR's documentation, they were received prior to the bid opening date and time.
As of the date of this report, the policy had not been changed.

However, the question as to when the SteadyRain proposal was actually received in the
TBR Offices could not be conclusively resolved. The available evidence is the unsigned
handwritten note that the bid arrived on December 22, 2000, at 12:05 p.m., three hours and five
minutes after the 9:00 am. bid opening time. TBR staff retained the FedEx mailing dlip, dated
December 21, 2000. Neither Ms. Hall nor Mr. Laabs could identify the author of the handwritten
note. However, Ms. Hall told us that at a bid opening, Business Office staff routinely checks
incoming mail for bids immediately before the bids are opened.

According to Mr. Laabs, he received SteadyRain’s proposal in the afternoon after the bid
opening, which occurred in the morning at 9:00. He stated that he took the unopened SteadyRain
proposal to TBR's Business Office and was told by staff that the proposal was late and could not
be considered. Ms. Hal confirmed that Mr. Laabs brought SteadyRain’'s proposal to the
Business Office in the afternoon after the bid opening. She said that Mr. Laabs told her that he
had received a late proposal and that he asked her what to do with it. She stated that she told him
that the proposal could not be considered because it had arrived after the bid opening and that he
should retain the proposal as documentation. Ms. Hall said that this was the first late proposal
received at the TBR Central Office in her experience and that the normal procedure for dealing
with alate proposal would be to retain the proposal.

SteadyRain’s proposal did not include a transmittal letter. We contacted SteadyRain, and
a SteadyRain representative told us that no one at the company recalled SteadyRain’s proposal
and no documentation could be located pertaining to their proposal.

In the absence of further information, it appears that SteadyRain’s proposal was sent from
St. Louis, Missouri, on December 21, 2000, by FedEx. The FedEx mailing slip did not contain
the pick up time or a guaranteed time of delivery. The FedEx mailing dip stated that the
package was a “priority overnight” delivery and that the delivery was to occur on December 22,
2000. It appears that the proposal did not arrive in TBR's Central Office until December 22,
2000, at 12:05 p.m., and that Mr. Laabs was informed by TBR’s Business Office staff that it
could not be considered because it had arrived late. Therefore, the exclusion of SteadyRain's
proposal from consideration appears appropriate.

Evaluation of Jungle Marketing and Tom Jackson Proposals

At the time of our review, TBR’s purchasing policy did not explicitly address
documenting the review process for proposals. As of the date of this report, the policy had not
been changed. However, TBR's purchasing policy and procedures stated that invitations to bid
will specify the date bid evaluations would be available for viewing, and this language made
evident that written bid evaluations should be prepared and made available for public inspection
Despite this language in TBR’s policy, no evaluation forms based on the criteria and scoring
percentages stated in the RFP were prepared by the reviewers. Notwithstanding the lack of
written bid evaluations, it appears that Jungle Marketing was the low bidder and the only
responsive bidder to the RFP with regard to the experience requirement.
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Ms. Hal further said that she was not aware of any specific requirements for
documenting the evaluation of proposalsin TBR's purchasing policy and procedures. According
to Ms. Hall, she did not provide Mr. Laabs any guidance or direction regarding the evaluation
process or documentation, but instead left it up to him because she knew he had a marketing
committee that she believed would be responsible for evaluating proposals.

Mr. Laabs initially told us that the two proposals were reviewed by the TSBDCN
Marketing Committee, a voluntary subgroup of the Tennessee SBDC Directors, in January 2001.
Mr. Laabs identified the chairman of the Marketing Committee as Mr. James Frakes, the SBDC
Director at Dyersburg State Community College. Mr. Laabs further identified the four other
members of the Marketing Committee as Ms. Carol Clark, the then SBDC Associate Director at
Austin Peay State University; Mr. Patrick Geho, the SBDC Director at Middle Tennessee State
University; Mr. William Latham, the SBDC Director at Tennessee State University; and Mr.
Gene Odom, the SBDC Director at the International Trade Center in Memphis.

We were able to interview four of the five Marketing Committee members identified by
Mr. Laabs. The fifth member, Mr. Odom, had retired and moved to France, and thus was not
available to be interviewed.

None of the four Marketing Committee members we interviewed could recall a meeting
to evaluate proposals for the development of a marketing plan a telephone conference, or any
other type of review. Mr. Frakes, the Marketing Committee chairman, stated that he had no
further involvement in the procurement process because he was sick and in the hospital during
the time period when the proposals would have been evaluated. Mr. Geho stated that after the
Marketing Committee met, decided to hire an outside vendor to develop the TSBDCN marketing
plan, and delegated the matter to Mr. Laabs, he had no further involvement in the procurement
process. He said that his next involvement with developing the marketing plan was his
participation at the brainstorming seminar conducted by Jungle Marketing after the company had
been hired to prepare the marketing plan

Ms. Clark stated that she was not involved with the Marketing Committee until July
2001, after the contract had been awarded to Jungle Marketing and after Jungle Marketing had
conducted the brainstorming seminar and produced the Genimation [sic] Report, the two
deliverables required by the contract. “Genimation” was the name Mr. Smith gave to Jungle
Marketing's report that contained the proposed TSBDCN marketing campaign. Mr. Latham
stated that he did not review the proposals because he did not attend the Marketing Committee
meetings due to other obligations.

Ms. Clark told us that Ms. Laurie Swift was the SBDC Director at Austin Peay State
University at that time and was also a member of the TSBDCN Marketing Committee at the time
of the RFP for developing the TSBDCN marketing plan. We contacted Ms. Swift and she stated
that she did not have any involvement with the committee because she was totally absorbed with
fund raising related to her SBDC.
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The only evidence we could find of such a meeting was a single typed paragraph in the
Business Office's contract file that indicated that a committee had reviewed the proposals and
recommended Jungle Marketing. That paragraph states, in its entirety,

The committee reviewing the proposals felt unanimously that Jungle Marketing
Incorporated had a greater working knowledge of the SBDC program, had greater
experience in developing such plans for organizations such as SBDC's, and their
proposed price was considerably cheaper than the other proposal. In addition, the
committee felt that Jungle Marketing's approach to gather information was more
appropriate to our needs.

The document evidently was addressed to Ms. Hall, TBR's Fiscal Director, because the
salutation isto “Deanna,” Ms. Hall’ s first name. The document did not contain any indication of
authorship or date. The document also did not identify the committee members. Mr. Laabs
stated that he did not know the author of the paragraph but that it was possible that he was the
author. Ms. Hall told us that she received the document from Mr. Laabs. Ms. Hall told us that
after the two proposals had been received, Mr. Laabs told her that Jungle Marketing had been
selected. According to Ms. Hall, during their conversation she told Mr. Laabs that she needed
documentation of the decision. According to Ms. Hall, Mr. Laabs later provided her the
paragraph cited above. However, she could not recall how much time elapsed between her
asking Mr. Laabs for documentation and his providing her with the paragraph cited above. She
said that she received the paragraph prior to the contract award.

An additional complication is that no one completed an evaluation form for either
proposal. Thus, we could not determine that the criteria or the ranking percentages specified in
the RFP were used. The RFP included four specific criteria, as follows: (1) A working
knowledge of the Small Business Development System; (2) Develop Marketing Plan; (3)
Experience; and (4) Budget. Each criterion was assigned a ranking percentage of 25%. When
we asked Mr. Laabs why he had not obtained completed evaluation forms from the Marketing
Committee members, he said that he did not know that such documentation was required until he
received a memorandum from Ms. Hall, which stated the requirement, in August 2001, after the
development contract had expired. Ms. Hall stated that she would have expected Mr. Laabs to
submit documentation of the bid evaluations but that she did not provide him guidance on the
front end and asked for documentation only after he told her that Jungle Marketing had been
chosen.

Mr. Laabs could not locate meeting minutes or any other documentation that would
indicate that reviewers had met, evaluated the two proposals, and recommended Jungle
Marketing.

Because of the apparent inconsistencies between the statements by Mr. Laabs and those
of the Marketing Committee members, we interviewed Mr. Laabs again about the evaluation
process. In that interview, Mr. Laabs stated that he believed he had a discussion about the
proposals with somebody, but he could not recall with whom he had the discussion. He stated
that the discussion might have been with a Lead Center staff member instead of other TSBDC
Directors on the Marketing Committee. Mr. Laabs stated that ultimately the decision would have
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been his to make, as Lead Center Director, and that the primary determinatives for him were that
Jungle Marketing was the only responsive bidder and also was the lowest bidder.

Mr. Laabs again stated that he could not identify the author of the paragraph
recommending Jungle Marketing, quoted above. Mr. Laabs said that if he had written it, it
would be on his computer. He said that he looked for the paragraph on his computer and did not
find it, which indicated to him that he did not write it. Mr. Laabs further stated that if he had
written the paragraph, he would have signed it. Because the paragraph was unsigned, he
concluded that he did not write it. He said that it was possible that Ms. Hall asked him for
support for the decision to contract with Jungle Marketing but he did not remember her doing so.
Mr. Laabs further stated that he did not recall asking any of his staff to prepare such support and
provide it to Ms. Hall, but he could have done so; and he did not remember submitting the
paragraph to Ms. Hall himself, athough he might have. Mr. Laabs observed that it was very
difficult for him to recall events that occurred over four years ago.

Because the Marketing Committee members identified to us by Mr. Laabs were firm in
their recollections that they did not participate in evaluating the proposals, we concluded that Mr.
Laabs did not include the other Director members of the Marketing Committee in the evaluation
process.

Mr. Laabs, by virtue of his position as the then Lead Center State Director, was a member
of the committees whose meetings he chose to attend. In addition, the committee assignments
for 2001 showed that Mr. Laabs was formally assigned to four of the five TSBDCN committees,
including the Marketing Committee.

The importance of preparing and maintaining appropriate documentation is clearly
indicated by the difficulty of trying to reconstruct events four years after the events occurred
based on memories of the individuas involved. Because of the lack of documentation, we
cannot confirm that the TSBDCN Marketing Committee, or any committee, met in December
2000 or January 2001, either in person or by phone; or reviewed and evaluated the two proposals
submitted; or recommended Jungle Marketing. Based on presently available evidence, it is
unclear whether anyone other than Mr. Laabs was involved in the fina selection, but since there
was only one responsive bid, there was apparently no judgment to be exercised in selecting
Jungle Marketing. None of the TSBDCN Marketing Committee members objected to the
selection process or the choice of Jungle Marketing. Instead, they told us that they were
comfortable with Mr. Laabs making the selection and they were satisfied with Jungle Marketing.

Experience Requirement

From the standpoint of the minimum five-year experience requirement, only Jungle
Marketing appeared to qualify for further consideration. Neither Tom Jackson nor SteadyRain
had the requisite experience.

The RFP for the design and development of a strategic marketing campaign for the
statewide Small Business Development Centers contained four criteria, the first of which was a
working knowledge of the Small Business Development System. The RFP stated,



Bid participants must demonstrate in their proposal tangible work experience and
a complete understanding of the small business development centers system
operations, especially in Tennessee. Requirements also include a complete
understanding of the TSBDC mission, target markets, training programs,
community outreach programs, and any legislative issues that could impact the
marketing and strategic direction of the center. The successful party should have
worked with the SBDC system for at least 5 years, preferably on a national level.

We reviewed the three proposals submitted by Jungle Marketing, Tom Jackson and
Associates, and SteadyRain. The Jungle Marketing proposal stated that Mr. Smith had worked
extensively on a national level and for the past 12 years with Small Business Devel opment
Centers in designing programs to enhance the training programs they deliver to their clients. In
contrast, the proposal submitted by Tom Jackson and Associates stated, “While we have not
worked directly with a TSBDC, we have worked directly with every ‘home’ of the current
centers and their satellites....” SteadyRan’'s proposal, which was received late and was not
included in the bid opening, stated, “ The Contractor has over 3 years of experience working with
the SBDC offices.”

Contract Award

The term of the contract between TBR and Jungle Marketing was January 26, 2001,
through May 31, 2001. The contract also stated, “In no event shall the TBR’s liability including
travel reimbursement to the Contractor under this Contract exceed $45,000.00.” The contract
was signed and dated by the following three individuals on February 21, 2001: Mr. Laabs; Mr.
David Gregory, TBR's Vice Chancellor for Administration and Facilities, for Chancellor
Manning; and Mr. Smith. The contract term was later extended, by an amendment, to July 1,
2001. The amendment was signed by Mr. Smith on May 30 and by Dr. Sidney McPhee, then
TBR’s Vice Chancellor for Academic Affairs, for Chancellor Manning on May 31. The “not to
exceed” amount was not increased by subsequent amendment. Dr. McPhee later took office as
President of MTSU in August 2001.

From the “Payment Terms and Conditions’ section of the contract, it is evident that TBR
envisioned two specific deliverables, atwo-day brainstorming session and afinal report, because
the contract stated, “TBR agrees to pay JMI payments of $28,000 due upon completion of
second day of brainstorming and the balance due of $14,000 on the day of the delivery of the
final report.” According to the “Standard Terms and Conditions’ section of the contract, the
maximum compensation for travel, meas, and lodging could not exceed $3,000. The
combination of $28,000, $14,000, and $3,000 totaled the $45,000 maximum limit set in the
contract.

Once the contract was awarded, Ms. Hall sent a “Notice of Intent to Award” dated
January 9, 2001, to the vendors. At the time, Ms. Hall reported to Dr. John Rudley, then the
TBR Vice Chancellor of Business and Finance. Ms. Hall did not report to Mr. Laabs, who was
directly supervised by the TBR Vice Chancellor for Academic Affairs. The document stated,
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Notice is hereby given of the intent of the Tennessee Board of Regents to award a
contract to Jungle Marketing Incorporated in response to the request for proposals
opened December 22, 2000, for design and development of a strategic marketing
campaign for the statewide Small Business Development Centers.

According to Ms. Hall, o vendor filed a formal written protest or an informal complaint
regarding the RFP or the contract award.

Contract Performance

The “Scope of Services’ section of the contract stated,

The purpose of this marketing plan is to increase awareness of the TSBDC
[Tennessee Small Business Development Centers] and its efforts to provide
counseling and training across the state. The target groups include the general
public, the TSBDC's public and private stakeholders, civic groups, and elected
officias.

JMI [Jungle Marketing Incorporated] will develop an integrated marketing
program detailing the various marketing efforts needed to insure the success of
attracting more clients to the TSBDC network and to increase the awareness of
the network to non-client groups. The plan will include strategies and tactics
relative to the development of the plan as it relates to: (1) Direct marketing
strategies, advertising, and Internet strategies; (2) Advertising; (3) Unique market
positioning strategies; (4) Public Relations; (5) Outreach; (6) How to market
training courses; (7) Marketing through the Internet; (8) Web Based Marketing;
(9) Customer Service Marketing.

JMI will develop marketing strategies to reach each of the targeted audiences
identified. In addition to the marketing strategies, the marketing plan will aso
provide an implementation plan, budgets, timelines, and miscellaneous supporting
materials.

In fulfillment of its contractual obligations, two Jungle Marketing representatives
conducted a two-day brainstorming seminar on February 21-22, 2001, in TBR's Central Office
in Nashville, Tennessee. The Jungle Marketing representatives were Mr. Robert Smith,
President of Jungle Marketing, and Mr. Mark Smith, Senior Consultant with Jungle Marketing.
According to TBR staff, 18 individuas attended the seminar, including TSBDCN Lead Center
staff, TSBDCN Directors, the Deputy District Director for the Small Business Administration,
the Director of Small Businesses for the Tennessee Department of Economic and Community
Development, and several small business owners.

After the brainstorming seminar, Mr. Smith, Jungle Marketing's President, presented his

recommendations to the quarterly meeting of the TSBDCN Directors on March 22, 2001. On
April 17, 2001, Mr. Smith presented Jungle Marketing's final report to TSBDCN and TBR staff.
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We reviewed Jungle Marketing's report, entitled “The TSBDC Network Genimation
Marketing Plan.” The report included marketing strategies, implementation plans, and other
supporting materials. Jungle Marketing also provided budgets for the projected deliverables with
an estimated time to completion of four months.

Invoices and Payments

As noted above, the term of the original contract between TBR and Jungle Marketing was
January 26, 2001, through May 31, 2001, and the contract term was later extended to July 31,
2001, by a contract amendment. The origina contract also set a maximum contract limit of
$45,000, which was not increased by any subsequent amendment. The $45,000 was divided into
three components: TBR agreed to pay Jungle Marketing $28,000 upon completion of the second
day of brainstorming, $14,000 upon delivery of the final report, and up to $3,000 for travel
expenses.

Jungle Marketing submitted five invoices for expenses incurred during the period January
26, 2001, through July 31, 2001. The five invoices totaled $45,701.57. These invoices included
some hotel expenses at Wingate Inn, located in Nashville, Tennessee. However, other Jungle
Marketing hotel expenses, also incurred at the Wingate Inn, were billed directly to TBR's
Business Office. The hotel direct bill amount was $633.70. Jungle Marketing's hotel expenses
were related to the two-day brainstorming session. TBR staff had recently established a direct
bill relationship with Wingate Inn.

Overall, the total expenses submitted by Jungle Marketing were $46,235.27. TBR paid
al of Jungle Marketing's qualifying expenses for developing the TSBDCN marketing plan,
which totaled $46,048.21. The disallowed expenses of $187.06 were for long-distance phone
calls and some hotel and car-rental expenses. The reason for the disallowed hotel and car-rental
expenses was that Mr. Smith’s travel to Nashville included work on his part for another client.
In recognition of the dual purpose of his trip, Mr. Smith charged TBR half his airfare charges,
but he neglected to similarly divide his hotel and car-rental expenses. When reviewing his travel
claim prior to approving payment, TBR Business Office staff noticed that he had mistakenly
charged TBR the full cost for his hotel and car-rental expenses, and they made the appropriate
adjustments to his travel clam.

Jungle Marketing's invoice dates and amounts, and the direct billed hotel expenses, as
well as TBR’s payment dates and amounts, are shown in Exhibit 6.

Because Jungle Marketing’s total paid epenses of $46,048.21 exceeded the “not to
exceed” amount of $45,000.00, we asked TBR staff to explain how Jungle Marketing could be
paid $1,048.21 (2%) more than the specified contract amount. According to Ms. Hall, the
overpayment occurred because travel expenses were erroneously charged to the contract by
Business Office staff without verification that total charges would remain within the contract
limit. Also, hotel expenses were billed directly to TBR and thuswere erroneously not charged to
the contract by Business Office staff, although they should have been Based on our review, Mr.
Laabs was not responsible for the overcharges.
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THE I MPLEMENTATION CONTRACT

Exploration of the Possihility of Sole-Sourcing the Implementation of the Marketing Plan

According to Mr. Laabs, the then TSBDCN State Director, he explored the possibility of
entering into a sole-source contract with Jungle Marketing to implement the marketing plan,
which Jungle Marketing had developed. He stated that he had discussed this with Ms. Deanna
Hall, TBR’s Director of Fiscal Services; and Ms. Christine Modisher, TBR’s General Counsel.
Mr. Laabs stated that he advocated a sole-source contract because he knew that Jungle Marketing
had devoted a considerable amount of time and energy to understanding the TSBDCN and
developing the TSBDCN marketing plan, and that another vendor would have to spend a great
deal of time becoming familiar with the TSBDCN and the TSBDCN marketing plan, which
would set back implementation time. However, after a review of the idea for sole sourcing by
TBR dtaff, as detailed below, it was determined that the implementation of the marketing plan
was not suitable for sole sourcing.

On May 29, 2001, Mr. Laabs sent a memorandum to Dr. Charles Manning, TBR’s
Charcellor, and Dr. Sidney McPhee, then TBR’s Executive Vice Chancellor, with the subject
“Sole Sourcing of Marketing Implementation.” Mr. Laabs memorandum stated his request for a
sole-source contract and his rationale, as follows:

The Tennessee Small Business Development Center-Lead Center is requesting
that the implementation of its recently developed marketing campaign be awarded
as a sole source contract to Jungle Marketing Incorporated. The degree of
awareness gained from the development of this campaign and the detailed
requirement of cohesive implementation do not realistically allow for an outsider
to the development to the campaign to implement it.

A considerable amount of time and energy was required by Jungle Marketing to
understand all the needs of our particular program. The TSBDC requested and
received from Jungle Marketing a proposed campaign that integrates specific
recommendations to meet the marketing challenges that this network faces. Not
only does this campaign make recommendations on how the TSBDC can reach
new levels of awareness with the small business community, it addresses issues of
improving perceptions to those seeking assistance. In addition, it puts forth
suggestions on how the network can improve and facilitate its goals of expanding
its partnerships with other organizations. Great care has been given to incorporate
the strategic plans of the TSBDC network into the marketing efforts.

While there are significant detailed recommendations for the campaign, many of
the fine details are still being worked out. The entrance of an additional
consultant to this process would severely set back the implementation of this
campaign. Months would be needed to bring another company current with our
plan and not compliment TSBDC' s timetable for implementation [sic].
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In his memorandum, Mr. Laabs stated that, according to TBR policy, if the estimated
amount of the purchase is $1,500 or more, requisitions must be forwarded to the Purchasing
Department for appropriate processing, and that, under normal circumstances, purchases will be
based upon the principle of competitive bidding. Mr. Laabs further stated that goods and
services may be procured without competitive bidding as sole-source or proprietary purchases
only if such purchases are justified in writing and approved by the Chancellor of the Tennessee
Board of Regents, and, further, that sole-source purchases are made only when items are unique
and possess specific characteristics that can be filled by only one source.

Mr. Laabs enumerated eight factors to be considered in sole-source and proprietary
purchases, including whether the cost of conversion-including but not limited to disruption,
retraining, and replacement—precludes bidding competitively. The eight factors included in Mr.
Laabs memorandum were word for word the eight factors detailed in TBR’s policy. Mr. Laabs
concluded his memorandum as follows:

In my opinion, the awarding of this contract as a sole source is in keeping with the
policies set forth by the Board for such situations. All authorized sole source may
be procured utilizing non-competitive negotiation. If approved, this would be a
sole source contract for the reasons given and would not be bid.

Y our consideration of this matter is greatly appreciated.

Clearly, as reflected in this memorandum, Mr. Laabs was an advocate for sole sourcing
the marketing implementation work to Jungle Marketing.

Mr. Laabs included with his memorandum an attached draft “ Amendment to the Contract
Between Tennessee Board of Regents and Jungle Marketing Incorporated.” Mr. Laabs proposed
that the existing contract between TBR and Jungle Marketing be amended in several areas. First,
his amendment proposed that the scope of services would be expanded to include the
implementation of the marketing campaign developed by Jungle Marketing. Second, TBR's
maximum liability would be increased from $45,000 to $225,000, and a new payment schedule,
which included 11 specified deliverables and a production management fee, would be added.
Third, the current date of completion would be extended from July 31, 2001, to July 1, 2002.

On June 1, 2001, Ms. Hall, TBR’s Director of Fiscal Services, sent a memorandum to Dr.
John Rudley, TBR's then Vice Chancellor for Business and Finance, entitled “Sole Source for
TSBDC.” Ms. Hall wrote, “Although Jungle Marketing is not a sole source vendor (other
companies could provide this service), we could justify a ‘sole source’ contract based on prior
knowledge and considering the cost of ‘starting over’ with another company.” However, Ms.
Hall ultimately concluded,

Because the cost is expected to be $180,000 (original contract for $45,000 and
they want to amend to $225,000) and the scope of services is changing, | would
not recommend amending the current contract. | think he should issue another
RFP for additional services. [Emphasis added.] If he thinks they are best suited
for the job, he can then choose Jungle Marketing based on al of the reasons he
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has given. It is especially important that we consistently apply our reasoning for
whether or not to bid for additional services.

According to notations on the memorandum, Dr. Rudley marked through the sole-source
option and circled the RFP option. Above the sole-source option, Dr. Rudley wrote, “This
option is not available” Dr. Rudley stated his recommendation by writing below the RFP
option, “Dr. Manning, Deanna [Ms. Hall] is correct. Another RFP is required and this is not sole
source.” (See Exhibit 7.)

Thus, Mr. Laabs proposed a sole-source contract for implementation of the marketing
plan, which had been developed by Jungle Marketing; after consideration, his proposal was
rgected; and the decision was made to bid out the implementation of the marketing plan through
the RFP process.

Chronology Related to the Reguest for Proposal (RFP), Which Was Later Determined to Be Too
Restrictive

According to Mr. Laabs, after his proposal to sole-source the implementation of the
marketing plan was rejected by Dr. Rudley, he developed an RFP for the implemertation phase.
Mr. Laabs stated that he did not solicit, and he did not receive, any input from Marketing
Committee members, and that they did not review the RFP before it was mailed out. Based on
TBR policy at the time of our review, Mr. Laabs was not required to solicit or receive input from
the Marketing Committee. Furthermore, the Marketing Committee was not required to review
the RFP before it was mailed out.

According to Ms. Hall, the Business Office did not specify an RFP development process
or establish any requirements. Instead, the Business Office relied on the departments (in this
case, the Lead Center) to institute appropriate procedures.

The Marketing Committee members we interviewed—Mr. Frakes, Mr. Geho, Ms. Clark,
and Mr. Latham—confirmed that they were not solicited for input, did not provide input, and did
not review the RFP before it was mailed out. The SBDC Directors we interviewed stated that
they did not consider their exclusion in the development of the RFP inappropriate because they
had delegated the RFP development to Mr. Laabs. As with the development RFP, Mr. Laabs
said that he submitted the implementation RFP to Ms. Hall, the Fisca Director in TBR's
Business Office.

Both Mr. Laabs and Ms. Hall told us that they did not recall any specific discussion on
their part related to whether the RFP, as drafted, was restrictive or competitive in nature. As
with the first RFP, Ms. Hall stated that they both tried “very hard” to make sure that they
followed the purchasing and bid procedures to purchase the services needed. According to Ms.
Hall, she remembered telling Mr. Laabs that if Jungle Marketing was truly a “sole source,” the
bid process would prove that. Ms. Hall stated that she and Mr. Laabs discussed the fact that the
purpose of an RFP was to solicit bids from more than one vendor and that the RFP could not be
written so that only one vendor could meet the specifications. According to Ms. Hall, she
believed that the policy was being followed, and that more than one vendor could provide the
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service, and thus she allowed the firsd RFP for the implementation of the marketing plan to be
mailed out.

As noted in our discussion of the development RFP, TBR’s Business Office administered
the copying and mailing of RFPs to identified vendors. Although Ms. Hall did not have specific
recall related to this RFP, she said that to her knowledge, the RFP mailing followed the normal
process in that the RFP would be mailed on the date specified in the RFP, which was June 11,
2001. Atthat time TBR policy did not require that the mailing be documented.

According to Ms. Hall, TBR’'s Business Office staff used the same vendor list for the
RFP for implementation of the TSBDCN marketing plan as was used for the RFP for the
development of the TSBDCN marketing plan. That vendor list included the names and
addresses of 15 marketing companies, pursuant to Ms. Hall’s application of TBR policy, which
appeared to be appropriate.

Two of the 15 mailed RFP packages were returned unopened to the TBR Offices due to
insufficient addresses, according to the U.S. Postal Service stamped notification on the front of
the returned envelope. Our review showed that one of the companies, Matlock and Associates,
Inc., located in Atlanta, Georgia, had moved in the interim between the two RFPs. According to
the U.S. Postal Service stamped natification the forwarding time had expired. The stamped
notification included the company’s new address. According to our review of the notification
stamp, the RFPs were returned on June 15, 2001. Thus, the two RFPs were returned with
sufficient time for them to be re-mailed to the correct address for the vendors, if Business Office
staff had taken the initiative to resend them.

The U.S. Postal Service aso returned the RFP package mailed to Dye Van Mol &
Lawrence, located in Nashville, Tennessee. The return for insufficient address apparently
occurred because the mailing label for Dye Van Mol & Lawrence contained the wrong zip code,
37203, instead of the correct zip code, 37219. All other aspects of the company’s address were
correct on the mailing label. The vendor list contained the incorrect zip code. The zip code was
also incorrect on the vendor list for the RFP for the development of the marketing plan. When
we contacted a local post office representative, we were told that generally speaking a wrong zip
code would not bar delivery, but letter carriers have the discretion to return a piece of mail for
insufficient address.

It should be noted that both returned packages were originally postmarked June 11, 2001.
Because TBR staff told us that al the RFPs were mailed at one time, the June 11 postmark date
indicates that all of the RFP packages were mailed on June 11, which corresponded with the date
specified in the RFP timeline.

A third vendor, Hay Management Consultants, located in Atlanta, Georgia, informed
TBR staff by letter dated June 18, 2001, that they would not be submitting a proposal in response
to the RFP.

Of the remaning 12 vendors, only Jungle Marketing suomitted a bid for the
implementation of the marketing plan.
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According to Dr. Rudley, then the Vice Chancellor for Business and Finance, officials
from Tom Jackson and Associates caled him to complain that certain language in the
implementation RFP was too restrictive.  Tom Jackson and Associates was a company on the
vendor list that had received an RFP package. Dr. Rudley did not recall which official with Tom
Jackson and Associates called him. He said it would have been either Mr. Tom Jackson or Mr.
Bo Roberts. According to Dr. Rudley, of particular concern to the Tom Jackson and Associates
official was the minimum five-year experience requirement. When we asked Mr. Laabs about
the five-year experience requirement, he explained that the development RFP had included the
five-year requirement, and he had carried that requirement forward in the implementation RFP.

Dr. Rudley told us that after he received the complaint from the Tom Jackson and
Associates official, he reviewed the RFP and determined that it was too restrictive. At that point,
Dr. Rudley sent a handwritten note to Ms. Hall, which stated,

Deanna, this RFP is not appropriate. Please see yellowing [highlighted material].
Ask Albert to pull it and start over. Thisis non competitive and is for a specific
vendor Jungle Marketing.

Dr. Rudley’s note is shown in Exhibit 8.

According to Ms. Hall, at Dr. Rudley’s direction, TBR’s Business Office staff withdrew
the RFP by sending a “Notice of Regjection of Proposals and Intent to Issue a New RFP’ dated
July 2, 2001, to the vendors. That notice stated, in its entirety,

The proposals received in response to RFP 2001-11 for the implementation of a
strategic marketing campaign for the Tennessee Small Business Development
Center network Lead Center have been rejected. Reasons for the rejection are:

= the low number of proposals received;

= failure of the RFP to request proposals specifying a ceiling on the expense
amounts to be added to the cost of contracted services; and,

= consderation that the RFP contained language that may have been
construed as restrictive by potential proposers.

A new RFP will be issued in July 2001 to include a request for a maximum cost
for expenses as well as other details. We encourage your response to the new
RFP. You may include or omit any information already provided in the first
proposal; however, the new proposal should stand alone without reference to the
first.

Thank you for your interest in serving the Tennessee Board of Regents and the
Tennessee Small Business Development Center.



According to Mr. Laabs, because the RFP was withdrawn, no review of the one proposal,
which had been submitted by Jungle Marketing, occurred.

Chronology Related to the Final Request for Proposal (RFP)

Mr. Laabs stated that after Dr. Rudley directed that the implementation RFP be
withdrawn, he revised the RFP, with the assistance of Dr. Rudley and Ms. Hall, to make it less
restrictive. As with the initial implementation RFP, Mr. Laabs stated that he did not solicit, and
he did not receive, any input from the Marketing Committee, and the Marketing Committee did
not review the revised RFP before it was issued. The Marketing Committee members we
interviewed—Mr. Frakes, Mr. Geho, Ms. Clark, and Mr. Latham—confirmed that they were not
solicited for input, did not provide input, and did not review the revised RFP before it was
mailed out.

Our comparison of the initial and the revised implementation RFP showed several
amendments to make the revised RFP less restrictive. None of the changes had the effect of
making the revised RFP equally restrictive or more restrictive than the initial RFP.

The revised RFP amended the section requiring a working knowledge of the Small
Business Development System to make that section less restrictive. This is shown by two
significant changes.

First, the initial RFP required that bid participants must demonstrate in their proposal
tangible work experience and a “complete understanding” of the small business development
centers system operations, especially in Tennessee. The initial RFP further required a “complete
understanding” of the TSBDC mission, target markets, training programs, community outreach
programs, and any legidative issues that could affect the marketing and strategic direction of the
center. In contrast, the revised RFP dropped the requirement for a “complete understanding” of
the small business development centers system operations, especialy in Tennessee, requiring
instead that bid participants must demonstrate only that they have “obtained an understanding”
of the Tennessee Small Business Development Centers system operations. The revised RFP also
dropped the requirement for a “complete understanding” of mission, target markets, programs,
and legidative issues, requiring instead that bid participants demonstrate that they “understand”
such aspects of the TSBDC environment.

The second significant change in this section related to the work experience regquirement.
The initial RFP required that the successful bidder should have worked with the SBDC system
for a least five years, preferably on a nationa level. The revised RFP deleted the five-year
experience requirement atogether and did not include any specific years-of-experience
benchmark.

The revised RFP also amended the sectionrequiring knowledge of the TSBDC marketing
campaign to make it less restrictive. Both the initial and the revised RFPs stated that the TSBDC
had recently developed a marketing campaign to increase the awareness of the organization to
the citizens of Tennessee, both public and private civic organizations, and its stakeholders. Both
further stated that each of the campaign strategies was intertwined. However, the initial RFP
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stated that it was important that the proposers be “intimately knowledgeable” of the developed
campaign, whereas the revised RFP stated only that it was important that the successful bidder
“become knowledgeable” of the developed campaign.

The revised RFP further amended the section related to scoring the bids to make it less
restrictive. Both the initial and the revised RFPs contained four criteria and associated scoring
percentages. The most critical change pertained to the TSBDC marketing campaign. The initial
RFP allocated 70% of the score to “Knowledge of TSBDC Marketing Campaign.” In contrast,
the revised RFP allocated 60% of the score to an amended category called “ Technical Proposal
and Demonstrated Understanding of TSBDC Marketing Campaign and Proposed Methodology
for Providing Requested Services.” The “Budget (Cost)” category remained the same with
regard to both title and scoring percentage (20%) in both RFPs, but, like the category related to
the marketing campaign, the remaining two categories were renamed and the scoring percentages
were increased. “Working Knowledge of the Small Business Development System” was
changed to “Demonstrated Understanding of the Small Business Development System” and the
scoring was increased from 5% to 10%. Similarly, the category “Experience” was changed to
“Related Experience,” and the scoring also was increased from 5% to 10%.

The overal effect of these changes was to make the revised RFP less restrictive and thus
more competitive.

According to an e mail from Ms. Hall to Mr. Laabs dated July 5, 2001, Dr. Rudley had
reviewed the changes to the RFP and had agreed to them. Dr. Rudley confirmed that he had
approved the revised implementation RFP.

After these revisions and other minor wording changes had been made, the revised RFP
for implementation of the TSBDCN marketing plan was issued on July 6, 2001, with responses
due 14 days later, on July 20, 2001.

As with the mailing of the earlier RFPs, TBR’s Business Office administered the copying
and mailing of the RFPs to the identified vendors. Although Ms. Hall did not have specific
recall related to this RFP, she said that to her knowledge, the RFP mailing followed the normal
processes in that the RFP would be mailed on the date specified in the RFP, which was July 6,
2001.

According to Ms. Hall, the revised RFP was sent to the same verdors on the initia
vendor list, with two exceptions. Because the RFPs previously sent to Matlock and Associates
and Dye Van Mol & Lawrence had been returned for insufficient address, Ms. Hall excluded
them from the mailing for the revised RFP.

Ms. Hall told us that after the two RFP packages for Matlock and Associates and Dye
Van Mol & Lawrence were returned for insufficient addresses, she initiated efforts to obtain two
more vendors. On July 6, 2001, Ms. Hall emailed Mr. Laabs asking, “Are there any vendors
you want to add? We will need to find two more, since we received two back unopened last
time.” Mr. Laabs did not provide any additional companies. In hise-mail response, aso on July
6, 2001, he stated, “As for other vendors, | provided all the ones | knew from the other SBDC
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programs across the country to Pat [Pat Couch, Assistant Director of Fiscal Services] for the first
RFP for development.”

It would appear appropriate, when an RFP package is returned for insufficient address,
that TBR staff would double check the address and also would call the company for the correct
address. At that point, at the company’s request, the mailing could be expedited or the company
could make other arrangements to obtain the RFP, such as coming to TBR’s Offices to pick up
the RFP or having the RFP faxed to the company. In the case of Matlock and Associates, the
return notification contained the new address for the company. In the case of Dye Van Mol &
Lawrence, the reason for the return for insufficient address apparently was an incorrect zip code.
Not following through on the returned packages resulted in the exclusion of two companies that
had been on the previous vendor list.

TBR staff became aware of wrong addresses because the packages were returned. It
seems reasonable to assume that if other packages had wrong addresses, they also would have
been returned to the TBR offices.

Ms. Hall told us that two companies contacted her to obtain copies of the RFP. The two
companies were mydesign, located in Nashville, Tennessee, and The Success Group, LLC,
located in Hermitage, Tennessee. (See Exhibit 9 for revised vendor list.)

Based on a handwritten note from Ms. Donna Hacker, then the administrative assistant
for the TSBDCN Lead Center, to Ms. Hall, a mydesign representative picked up a copy of the
RFP on July 17, 2001. We could not determine how or when the RFP was transmitted to The
Success Group because TBR staff did not maintain documentation of transmittal.

Both mydesign and The Success Group informed TBR staff that they would not be
submitting bids.

In an email to Mr. Laabs dated July 17, 2001, a mydesign representative stated,

| really appreciate your having this packet put together for me and giving me the
opportunity to prepare a bid. The reality is when | started reading all the
stipulations along with the deadline | realized it is too much for me to take on
right now. So | will not be submitting a proposal for this project.

In aletter to Mr. Laabs, also dated July 17, 2001, the president of The Success Group, stated,

Thank you for the opportunity to submit a proposal to the Tennessee Board of
Regents and the Tennessee Small Business Development Center Network Lead
Center. However, my office received your request for a proposal (RFP# 2002-01)
on July 17", and due to the short time frame we will be unable to create a
proposal that contains the amount of detail requested. | regret that my company
will not be able to assist the TSBDC in this project, but | certainly look forward to
working with you in the future.



It is evident from the chronology of events related to mydesign and The Success Group
that both companies received their RFP packages on July 17, 2001. According to the RFP
timeline, which was outlined in the RFP, responses were due on or before July 20, 2001. Thus,
the two companies had approximately three days to respond to the RFP, a time period
significantly less than the 14 days envisioned by TBR policy.

According to Ms. Modisher, TBR’'s General Counsel, since the vendor list contained the
names and addresses of 13 companies, and since TBR’s policy provided for the mailing of RFPs
to 15 vendors or the number of vendors on the vendor list, whichever was less, sending the RFP
to the 13 vendors 14 days before the bid opening date satisfied TBR’s policy. Ms. Modisher said
that the subsequent transmittal of RFPs to mydesign and The Success Group, even though they
had only three days to respond, was consistent with TBR’s practice of providing RFPs to other
vendors, upon reguest, within the response period.

In addition to mydesign and The Success Group, which declined to bid, one RFP package
was returned for insufficient address. That package, to Katcher Vaughn & Bailey, located in
Brentwood, Tennessee, was postmarked July 5, 2001. Because TBR staff told us that al the
RFPs were mailed at one time, the July 5 postmark date indicates that all of the RFP packages
were mailed on July 5. When we asked Ms. Hall why the RFP package sent to Katcher Vaughn
& Bailey was postmarked July 5when the RFP mailing date was supposed to be July 6, she
provided two possible explanations. either the packages were mailed on July 5 or they were run
through the postage machine early on July 6 before the date on the machine had been changed.

Because TBR told us that the RFPs were mailed at one time, the July 5 date indicates that
al of the RFPs were mailed at one time, either on July 5 or July 6, as indicated above, which
would have been on or before the date specified in the RFP timeline.

Our review showed that the reason for the return was that the mailing label was incorrect.
The correct address should have been “105 Westwood Place, Suite 250, Brentwood, TN, 37027.”
However, the incorrect address on the mailing label was “105 Brentwood Place, Ste 2350,
Brentwood, TN, 37027.” The RFP package was marked by the U.S. Postal Service “Returned to
Sender. No Such Street.” Since the address was correct on the mailing list, the incorrect |abel
was evidently the result of a typing error. Since only one RFP package was returned for an
incorrect mailing label that can be attributed to a typing error, it is evident that such errors occur
but are not prevalent.

Of the 12 remaining vendors, two submitted bids: Jungle Marketing and Atkinson Public
Relations, Irc., located in Nashville, Tennessee. The bid opening, which occurred on July 20,
2001, at 2:00 p.m., was documented by a completed “Bid Analysis & Information” form.
According to that form, the bid opener was Mr. Laabs and the bid opening was witnessed by Ms.
Hall in her role as a TBR representative.  As noted above, Ms. Hall reported directly to the Vice
Chancellor for Business and Finance, not to Mr. Laabs, who reported directly to the Vice
Chancellor for Academic Affairs. No vendor representatives attended the bid opening and thus
the “Bidders Attendance and Registration” form was not completed.



Evaluation of the Two Proposals

Although Marketing Committee members ultimately completed and documented their
evaluation, they erred in failing to document their evaluation at the time Jungle Marketing was
selected. Later, when the absence of evaluation forms was questioned by Ms. Hall, they filled
out evaluation forms that reflected the criteria and scoring percentages. Clearly, evaluation
forms should be completed contemporaneous with the evaluations, not subsequently.

As indicated by a memorandum from Mr. Frakes, Chairman of the Marketing Committee,
to Mr. Laabs, dated August 2, 2001, the Marketing Committee reviewed and evaluated the
proposals submitted by the two public relations firms interested in conducting the TSBDCN
marketing campaign. According to Mr. Frakes memorandum, the Marketing Committee
recommended that Jungle Marketing be awarded the contract for the statewide marketing
campaign for the following reasons:

1. Jungle Marketing, Inc. is very knowledgeable of the operations and networks
of small business centers nationwide.

2. Jungle Marketing, Inc. has experience in conducting a statewide marketing
campaign of the magnitude that would be incorporated by the TSBDC
network. Their professional experience in conducting marketing campaigns is
unparalleled in the area of supporting small business development centers.

3. Jungle Marketing, Inc. has been recognized by the Association of Small
Business Development Centers as being on the “cutting edge” of developing,
conducting and executing marketing plans of the caliber that will be used with
the TSBDC network.

4. Jungle Marketing, Inc. has established a clear chain-of-command on “how to”
execute the Tennessee Small Business Development Center plan. This will
allow service center directors and counselors to meet the needs of their clients
without worrying about the intricacies and overall management involved in
conducting the campaign. The Atkinson proposal did not address the issue of
the plan’s execution.

5. Although cost was varied between the two proposals, Jungle Marketing's
proposal alows the TSBDC the freedom to make decisons on cutting
portions from the plan to meet budget expectations.

6. The Atkinson firm did not [emphasis in original] address the items requested
by the RFP.

According to Mr. Laabs, based on the recommendation of the Marketing Committee, he
prepared a draft contract and submitted it to TBR’s Business Office on August 22, 2001. Mr.
Laabs signed the draft contract and dated his signature August 22, 2001. Because the contract



was in process internally, it was not sent to Jungle Marketing for Mr. Smith’s signature at that
time.

In response to Mr. Laabs, by memorandum dated August 27, 2001, Ms. Hall enumerated
five items that needed changes or clarifications before the contract could be processed further.
Two items in particular related to the evaluation process and documentation, while the remaining
three items pertained to the contract's maximum liability, term, and funding source. The two
matters involving the evaluation process and appropriate documentation were the following:

The letter providing the committee’s recommendation does not include a
scoring breakdown as stated in the RFP. Each committee member should
prepare a scoring to be submitted along with a total scoring that shows by
points how the contractor was sel ected.

The committee’'s letter does not make it clear whether the Atkinson bid is
considered non-responsive (#6), or whether it was scored along with the
Jungle bid. If it is considered nonresponsive, specific details will need to be
provided.

Mr. Laabs told us that he was not aware that an evaluation form needed to be completed
by each reviewer until he received Ms. Hall’s memorandum. TBR policies and procedures did
not explicitly require the completion of an evaluation instrument, and TBR Business Office staff
did not direct Mr. Laabs or the Marketing Committee to complete such evaluations during the
procurement process, until after the committee had met and selected Jungle Marketing.
However, TBR’s purchasing policy and procedures stated that invitations to bid shall specify
“date bid evaluations available for viewing,” and this language made evident that written bid
evaluations should be prepared and made available for public inspection

According to Mr. Laabs, he promptly communicated Ms. Hall’s concerns to Mr. Frakes.
On August 28, 2001, Mr. Frakes responded by sending an e-mail to the other Marketing
Committee members that included a scoring sheet and that stated,

In order for us to justify accepting the Jungle Marketing, Inc. bid for our statewide
marketing plan, we must, as a committee and as individuals, assess and score the
two proposals. As you will recall, the two proposals that were accepted at the
Lead Center were those put forth by Jungle Marketing, Inc. and Atkisson [sic]
Public Relations firm.

When we met during the most recent director’s meeting, we all agreed that Jungle
Marketing was the best proposal according to al of the criteria listed on the
scoring sheet. However, we must formalize the procedure by filling out the
attached form.

| appreciate your dilligence [sic] and assistance with the marketing effort. Please
fill this form out and send to me via e-mail ASAP, so we can put this issue to bed
and get on with our marketing plan.



In response to Mr. Frakes' email, Ms. Clark, a Marketing Committee member, stated
that she hadn’t seen the Atkinson proposal. When we asked Ms. Clark about her comment, she
told us that she had attended the Marketing Committee meeting during which the two proposals
had been discussed and that she had based her decision on the comments made by other
committee members. She said that after her e mail response to Mr. Frakes, she received and
reviewed the Atkinson proposal.

On August 30, 2001, Mr. Frakes transmitted the scoring sheets with a cover
memorandum to Mr. Laabs. The scoring sheets had been completed by Mr. Frakes, Mr. Odom,
Ms. Clark, and Mr. Geho. Inhis memorandum, Mr. Frakes stated,

Attached are the scored evaluation forms from the TSBDC Public Relations
Committee [also the Marketing Committeg] for the Request for Proposals (RFPS)
submitted by Jungle Marketing, Inc. and Atkinson Public Relations.

These evaluations attest to the strengths and weaknesses of each of the two
proposals. As you will see, the committee’s scored evaluations confirm the

overal strength and workability of the proposal submitted by Jungle Marketing,
Inc.

As chairman of the committee, and facilitator of this review of proposas, |
recommend the TSBDC follow the scored evauations and recommendations of
the committee to accept the Jungle Marketing, Inc. proposal.

We reviewed the four completed scoring sheets attached to Mr. Frakes' memorandum.
The scoring sheet form contained the four criteria and the scoring percentages specified in the
RFP. The committee members who completed the scoring form scored both Jungle Marketing
and Atkinson on the criteria and applied the scoring percentages. Our review disclosed that the
four committee members scored Jungle Marketing higher than Atkinson in every category. The
fifth committee member, Mr. William Latham, did not participate in the scoring of the two
proposals due to the press of other obligations. The individua scoring in favor of Jungle
Marketing was 80 to 39; 84 to 57; 89 to 41; and 82 to 47. The overal score in favor of Jungle
Marketing was 335 to 184. (See Exhibit 10.)

One committee member, who had completed an evaluation form, identified a problem in
evaluating the proposal submitted by Atkinson. Ms. Clark noted on her scoring sheet, “Difficult
to evaluate budget of Atkinson Proposal because costs were not included for the collateral
materials.” Later, on September 17, 2001, Ms. Hall emailed Mr. Laabs to obtain an explanation
regarding the cost weightings on the scoring sheets. On September 18, Mr. Laabs provided by e-
mail the following explanation:

According to the Atkinson proposal page 16, item #2, their proposal “does not
include any collateral, audio/visual, interactive, or other design/production costs.”
They offer only to assist the Tennessee Small Business Center to review and
identify vendors. This statement is substantiated throughout their proposal with
similar statements. In other words, the cost of production of the hard deliverables
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as outlined in the marketing campaign sent to all bidders has not be [sic] included
in their proposal. The committee, therefore, realized that production costs would
be incurred above the quoted price of the Atkinson proposal. Each committee
[member] then made their assumptions as to what additional costs would be
realized.

Comparison of Line Iltem Budgets for Jungle Marketing and Atkinson Public Relations

Both Jungle Marketing and Atkinson submitted line item budgets as part of their
proposals. For Jungle Marketing, its line item budget included three categories. production,
travel and lodging, and management fees, totaling $181,555. The largest budget category was
production at $130,555.

In comparison, Atkinson aso included three categories in its line item budget:
professional fees, administrative fee (5%), and out-of-pocket costs, totaling $120,536. The
largest budget category was professional fees at $108,510, based on 1,146 proposed hours to be
provided.

Overdl, Jungle Marketing proposed a management fee of $48,000, while Atkinson
proposed a professional fee of $108,510. These fees were apparently for the same basic services.
Further, Jungle Marketing included production costs for various deliverables of $130,555, but
Atkinson did not include production costs.

In its “Cost Summary” section of its bids, Atkinson defined and explained its cost
categories, documentation, and billing methodology. In that section, Atkinson stated,

This proposal does not include any collateral, audio/visual, interactive, or other
design/production costs. Atkinson can help the Tennessee Small Business
Development Center review and identify vendors to assist with these projects.

However, it should be noted that the RFP specifically required each bidder to include a budget
identifying the total cost of the services proposed. Jungle Marketing, in contrast, included
budget costs for each deliverable itemized in its proposal.

Contract Award

Although Jungle Marketing's response to the implementation RFP included a proposed
budget of $181,555, the budget and the scope of services were substantialy revised through
discussions among Mr. Laabs, Mr. Ridley, then the TSBDCN Associate Director, and Mr.
Sidney McPhee, then the Vice Chancellor of Academic Affairs, and Mr. Smith after Jungle
Marketing had been selected to implement the marketing plan, which it had devel oped.

In addition, the matter also was addressed by the TSBDCN Marketing Committee, as
reflected in its minutes dated November 7, 2001. According to the minutes, because of “state
budget issues affecting contracts through the TBR office,” the committee recommended some
reductions in the original marketing plan proposed by Jungle Marketing. The revisions included



cutting the number of deliverables from 11 to 6 and reducing the total cost from $180,555 to
$105,455. The committee recommended reducing Jungle Marketing’s management fee from
$48,000 to $28,000, while leaving the travel and lodging expense the same at $3,000.

In a memorandum dated November 14, 2001, Mr. Laabs transmitted the draft contract to
TBR’s Business Office and noted that the scope of services had been narrowed “to only what we
want.” In addition, the overall contract amount had been cut in half, from $181,555 to $90,255.
In comparing Jungle Marketing’'s proposal with the final contract, management fees were
reduced from $48,000 to $28,000; travel and lodging remained the same at $3,000; and
production costs of the specified deliverables were reduced from $130,555 to $59,255.
According to Ms. Hall, she felt that such negotiated reduction in contract amount and scope of
services was alowable because while the scope was narrowed, the cost per selected service
remained the same, and thus, the work did not need to be rebid.

The term of the contract between TBR and Jungle Marketing was November 10, 2001,
through December 31, 2002. The contract was not extended. The contract also stated, “In no
event shall the TBR’s liability including travel reimbursement to the Contractor under this
Contract exceed $90,255.00.” There were no subsequent amendments, and thus the “not to
exceed” amount was not increased. The contract was signed and dated by the following
individuals: Mr. Laabs on November 9, 2001; Dr. Ellen Weed, then TBR's Vice Chancellor for
Academic Affairs, for Chancellor Manning, on November 21, 2001; and Mr. Smith on
November 30, 2001.

Unlike their treatment of the award of the development contract, TBR staff did not send a
“Notice of Intent to Award” to the vendors. The “Notice of Intent to Award” letter is important
because its date establishes the beginning of atime frame for officia protests.

No vendor filed a formal written protest regarding the RFP or the contract award. Also,
no vendor submitted an informal complaint on the RFP or the contract award.

Contract Performance

The “Scope of Services’ section of the contract included specific deliverables, as follows:

Produce brochures and door stickers.

Design Success Binders.

Design and publish a new TSBDC website.

Conduct two-day customer service training program.

AwWNPE

Jungle Marketing submitted a $16,450 invoice for brochures and an $8,327 invoice for
stickers. However, we could not determine the quantity shipped or received because the invoices
did not record the quantities shipped and Lead Center staff did not retain shipping documentation
that showed the quantity of brochures and stickers received. Mr. Laabs told us that he believed
that the Lead Center received all the brochures and stickers due pursuant to the contract and bid
proposal because he recalled receiving “several heavy boxes” although he could not confirm the
number. He provided us with a copy of the brochure and the ped-off door/window sticker. In
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addition, the Center’s account manager provided shipping documentation that she had obtained
from a box of the brochures that remained in the office, athough that documentation did not
record the quantity shipped. According to Mr. Laabs and other TSBDC directors we
interviewed, most of the brochures and peel-off stickers were distributed to the TSBDC sites,
while some were retained at the Lead Center.

Mr. Smith stated that he thought the required quantity of brochures and stickers had been
sent to the Lead Center by the printing company that Jungle Marketing used. After reviewing his
records at our request, Mr. Smith told us that he had not retained any information that showed
the quantities shipped.

According to information provided by TBR staff, the Lead Center should have received
5,000 brochures at a cost of $16,450 ($3.29 each) and 15,000 door/window stickers at a cost of
$8,327 ($0.56 each). (See Exhibits 11 and 12.)

Jungle Marketing submitted a binder cover and spine design for $943 (see Exhibit 13),
and the company also developed the TSBDCN website for $8,000.

Mr. Smith conducted a two-day customer service training seminar on February 13-14,
2002, a TBR's Central Office in Nashville, Tennessee. Lead Center staff did not maintain
documentation related to the content of, or the participation in, the two-day seminar. In response
to our inquiries, Mr. Smith provided us the PowerPoint presentation that he said he used at the
training, and Mr. Frakes, the Marketing Committee Chairman, provided us a 27-page manual
entitted Customer Service Guidelines, which he said he recelved from Jungle Marketing
sometime after the training. Mr. Smith’s PowerPoint presentation addressed the following
topics:

Change dynamics.

Customer service teams.

Communication styles.

Customer service vision.

Internal customers vs. external customers.
Telephone service.

Service philosophy.

NoobkwdpE

The manual provided to Mr. Frakes covered the following areas:

Telephone answering.

How a customer is received at each center.
How information is delivered.

How customer follow-up is managed.
How to handle an angry customer.

How to manage interna customers.

SuhkhwbdpE

Mr. Smith recalled that the participants included the TSBDCN Directors and their front-
line staff. He said that the program included his presentations and small group discussions.



Several seminar participants told us that the seminar occurred. Pursuant to the contract, Jungle
Marketing billed TBR $18,000 for the two-day customer service training program, plus $580.06
in travel expenses. An additional $158.56 in hotel expenses was direct billed to TBR’s Central
Office. Overdl, the two-day training program cost $18,738.62.

In addition to the expenses enumerated above, Jungle Marketing billed TBR $28,000 for
its management fee. According to Mr. Smith, the management fee included arranging the
services of local contractors to complete the processing and delivery of the finished products as
outlined in the contract. Jungle Marketing’'s total expenses under the contract amount to
$80,458.62.

I nvoices and Payments

Jungle Marketing submitted eight invoices totaling $80,300.06 for expenses incurred
during the period November 10, 2001 through December 31, 2002. An additional $158.56 in
hotel expenses was billed directly to TBR’s Central Office. As noted above, the eight invoices
plus the direct billed hotel expenses totaled $80,458.62. TBR paid $80,480.73 under the
contract, which reflected several upward adjustments for meal allowances. Such adjustments
were made because Jungle Marketing had submitted actual meal expenses, which totaled less
than the state per diem.

Unlike its expenses for developing the TSBDCN marketing plan, which exceeded the
contract amount, Jungle Marketing spent $9,774.27 (11%) less than the contract limit of
$90,255.00. Jungle Marketing's invoice dates and amounts, and the direct billed hotel expenses,
aswell as TBR’s payment dates and amounts, are shown in Exhibit 14.

Cost/Benefit Considerations

We asked Mr. Laabs and the Marketing Committee members for their assessment of the
cost/benefit of the services and goods provided by Jungle Marketing. The committee members
included Mr. Frakes, the chairperson, Mr. Geho, Mr. Latham, Ms. Clark, and Ms. Swift.

Mr. Laabs stated that Jungle Marketing’'s performance relative to the first contract for
developing the TSBDCN marketing plan met his expectations. With regard to cost, he explained
that since he had never worked on a marketing project before, at the time he did not have a basis
to determine whether the costs were reasonable or not. However, he said that in hindsight, in his
opinion, the costs were reasonable considering the deliverables (the two-day brainstorming
session and the Genimation Report) provided by Jungle Marketing.

With reference to the second contract with Jungle Marketing to implement the TSBDCN
marketing plan, Mr. Laabs stated that he considered the contract performance and the
deliverables provided by Jungle Marketing very worthwhile. Mr. Laabs stated that he was
satisfied with the goods and services provided by Jungle Marketing with the exception of the
first day of customer service training, which he described as so basic that TSBDCN staff could
have provided it themselves. He said that he spoke to Mr. Smith about the inadequacies in the
training and that Mr. Smith compensated for the deficiencies on the second day of training.
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Mr. Frakes, the Marketing Committee Chairperson, stated that although he did not attend
the brainstorming session because he was in the hospital, he heard from other attendees that they
were very impressed with Jungle Marketing's presentation. He said that Jungle Marketing's
Genimation Report met his expectations. He stated that the contract was worth the cost,
although he regarded the total cost as “steep.” However, he acknowledged that he did not
guestion or raise any objection related to cost. With respect to the second contract, Mr. Frakes
stated that the customer service training, which he attended, failed to meet his expectations; the
dickers were too expensive; and the binder cover should have been incorporated into the
management fee. Mr. Frakes said that the quality and cost of the brochures were appropriate,
and that he was satisfied with the website, when it was completed. 1n addition, Mr. Frakes stated
that he would have liked to have seen the management fee cut in half from $28,000 to $14,000.
Mr. Frakes said that he did not formally communicate his concerns, but he did discuss them
informally with other Marketing Committee members.

Mr. Geho stated that he thought that the cost was reasonable for the first contract. Mr.
Geho said that he attended the brainstorming session and that he was satisfied with Jungle
Marketing's performance at the session and its final report. With reference to the second
contract, Mr. Geho said that he only attended a small portion of the customer service training and
therefore had no opinion about its adequacy. However, Mr. Geho stated that he thought the
stickers were a waste of money and ill-conceived because businesses, in his experience, would
not clutter their doors and windows with stickers. Mr. Geho said that he did not see the binder
cover and thus had no opinion about it. Mr. Geho said that he thought the cost of the brochures
was reasonable because he recognized that development costs are high on the front end but over
time, as more brochures are printed, the cost per unit would be less. Mr. Geho also stated that he
thought the website met expectations, although there were problems in that the website took
longer than expected to complete because he felt that other TSBDCN Directors micromanaged
the site development to some extent. As with Mr. Frakes, Mr. Geho did not formally
communicate his concerns. He also said that he did not discuss his concerns informally with the
other Marketing Committee members.

Mr. Latham stated that he was not involved with the first contract because he was busy
with Tennessee State University and SBDC matters. He said that he attended the brainstorming
sesson and rated it a decent workshop. He said that he did not know the contract cost at the
time. When we informed him of the total contract cost, he stated that the cost was probably too
high in relationship to Jungle Marketing's deliverables. With regard to the second contract, Mr.
Latham said that he attended the customer service training but did not remember it well enough
to comment. As with the first contract, Mr. Latham stated that he did not track costs. When we
informed him of the cost for specific deliverables, he stated that, in his opinion, the cost of the
stickers, the brochures, and the binder cover seemed high. He said that he did not know enough
about web design to comment on the quality and cost of the website. Mr. Latham said that he
did not question the costs at the time because he was a member of the Marketing Committee in
name only, and that he was involved with other TSBDCN committees.

Ms. Clark stated that she did not attend the brainstorming session or read the Genimation

report because she did not become involved with the Marketing Committee until July 2001. She
said that she had no basis for comparison to comment on the costs relative to the first contract.
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With respect to the second contract, Ms. Clark stated that she attended the customer service
training, and that the first day was not what she expected, but Jungle Marketing regrouped, and
the second day was more productive and beneficial. She commented that she had no basis for
comparison regarding training costs, but overall the costs seemed reasonable to her. Ms. Clark
stated that in her opinion the cost of the stickers, brochures, and website were reasonable. She
said that she didn’t recall the binder cover, and therefore did not have an opinion about its cost.

Although Ms. Swift was listed as a member of the 2001 Marketing Committee, she stated
that she did not have any involvement with the committee because she was totally absorbed with
fund-raising related to her SBDC. Ms. Swift said that she did not have any involvement with the
first contract. Ms. Swift left the TSBDCN and accepted employment withthe City of Clarksville
in April 2001, and therefore was not involved with the second contract. Because she was not
involved with the RFPs or the contracts, we did not question her about costs.

With regard to cost, although the value of services is subjective, it appears that based on
e-mail correspondence and the statements of Lead Center staff and Marketing Committee
members during our interviews, the development of the various deliverables did involve
substantial effort on the part of Jungle Marketing.

TBR management, MTSU management, TSBDC Directors, and Lead Center staff should
carefully scrutinize future requests for the procurement of goods and services to determine
whether such goods and services are needed, and if needed, are obtained with acceptable quality
a a reasonable cost. They also should determine whether such goods and services could be
provided by state employees and through the use of state resources with acceptable quality at a
lower cost than outside vendors

TBR's Purchasing Policy Needs to Be Updated

Tennessee Code Annotated, Title 12, Chapter 3 pertains to public purchases of materials,
supplies, and equipment. Section 12-3-103 exempts the TBR system (as well as the General
Assembly and the University of Tennessee) from the provisions of Chapter 3 but provides that
the purchases by and for the TBR system are subject to the policies of the Board of Standards.
Thus, TBR's purchasing policy must be submitted to the Board of Standards for review and
approval. Further, Tennessee Code Annotated, Title 12, Chapter 4 pertains to public purchases
of personal, professional, and consultant services. Section 12-4-109 requires that such services
must be procured in the manner prescribed by regulations promulgated by the Commissioner of
the Department of Finance and Administration in consultation with the Commissioners of
Personnel and General Services and with the approval of the State Attorney General and the
Comptroller of the Treasury. Pursuant to Section 12-4-109, the Department of Finance and
Administration (F&A) has promulgated such rules, which include Chapter 0620-3-3 and 0620-3-
8.

Rule 0620-3-3-.01, “Applicability,” provides that the University of Tennessee and the
Tennessee Board of Regents college and university systems shall have the option of following
the F& A rules and the policy and procedures specified therein, or developing their own service
contracting procedures, provided that such procedures are in compliance with the policy



expressed in the rules. Our limited review disclosed that two specific requirements, established
by state statute and embodied in F& A’ s rules, have not been incorporated into TBR’s purchasing
policy. Section 12-4-109 requires that vendors submit separate sealed technical and cost
proposals in response to RFPs and that the procuring agency develop a contract monitoring plan.

Because TBR’s purchasing policy includes the materials, supplies, and equipment
component as well as the personal, professional, and consultant services component, any
revisions to that policy require the review and approva of the Board of Standards. TBR
management should review current state statutes, rules and regulations, policy statements, and
other guidance (such as information provided by F&A’s Office of Contract Review,
www.state.tn.us/finance/rds/ocr/home.html) to determine the aspects of TBR’s purchasing policy
that should be updated. In accordance with Section 12-3-103, such revisions should be
forwarded to the Board of Standards for review and approval.

THE CONDO OFFER

Mr. Smith's E-mail Offer, November 7, 2002

According to the terms stated in the implementation contract (the second contract), the
contract expired December 31, 2002. About two months prior to the expiration of the contract,
Mr. Smith offered Mr. Laabs the free use of a condo at a ski resort in Colorado.

The evidence for Mr. Smith’'s offer is an email from Mr. Smith to Mr. Laabs dated
November 7, 2002 (see Exhibit 15). In hise-mail, Mr. Smith included the following offer:

| have a 2 bedroom condo now available at The Charter Resort at Beaver Creek
that is available FREE the 3™ week of January. Would you like to go skiing. [sic]
If you would let me know and | will call up my friend Steve and see if he still has
it. He told me about this yesterday and | was going to bring it up after our
conference call today as a surprise but we never talked. Let me know. Beaver
Creek is an awesome ski areas [sic]. These condos usually rent for $600 a night.
Anyway, | cannot useit then as | will bein New Y ork and thought you may like it
since you enjoy skiing. | can get you local lift tickets for about $50.00 a day.
They are $66.00 regular price.

Statements by Mr. Laabs and Mr. Smith

Mr. Laabs stated that he had not solicited Mr. Smith for the use of the Colorado condo.
Mr. Laabs stated that Mr. Smith’s offer was unexpected and that he considered Mr. Smith’s offer
inappropriate. Mr. Laabs told us that he recalled that he called Mr. Smith within a week of
receiving the email and told Mr. Smith that his offer was inappropriate and could not be
accepted. Mr. Laabs stated that he did not communicate with Mr. Smith by e-mail about his
offer. Mr. Laabs further stated that he had never solicited Mr. Smith for any items or services
that constituted a personal benefit to him; that Mr. Smith had never offered any items or services



of personal benefit, except for the Colorado condo; and that Mr. Smith had not provided any
items or services of persona benefit to him.

Mr. Smith confirmed that he had sent the email offer of the use of the condo to Mr.
Laabs and that Mr. Laabs called him to tell him that his offer was inappropriate and could not be
accepted. Mr. Smith stated that Mr. Laabs had not solicited any items or services that constituted
a persona benefit to him. Mr. Smith further stated that, except for his offer of the use of the
Colorado condo, he had not offered any other items or services of personal benefit to Mr. Laabs.
Mr. Smith stated that he had not provided any items or services of persona benefit to Mr. Laabs.
When questioned specifically about the Colorado condo, Mr. Smith stated that Mr. Laabs did not
accept his offer and did not use the condo.

With regard to the Colorado condo, Mr. Smith stated that the condo did not belong to him
but to a friend of his, who was the hotel banquet manager at the time. Mr. Smith stated that he
could not recall the man’s last name but that his first name was “Steve.” Mr. Smith stated that
Steve had offered him the use of a condo unit at the hotel because he brought alot of business to
the hotel, such as the booking of seminar/conferencerooms. Mr. Smith said that he recalled that
Mr. Laabs had mentioned that he and his son liked to ski. Mr. Smith stated that since he knew
that he would not be able to use the condo because he had a trip planned to New Y ork during that
time, he decided to offer the use of the condo to Mr. Laabs. Mr. Smith denied that his offer of
the Colorado condo was a quid pro quo for receiving the TBR contracts.

Both Mr. Laabs and Mr. Smith stated that Mr. Laabs did not use the Colorado condo.

Examination of Time and Attendance Records, Cell Phone Records, and Credit Card Statements

We examined Mr. Laabs calendar for January 2003. Except for the holidays on January
1% and 20", three days of sick leave for the period January 6" — 8", and one day of annual leave
on January 27", Mr. Laabs calendar showed that he was at work in Tennessee during the
month. We confirmed Mr. Laabs holidays and leave with TBR’s official time and attendance
records. Mr. Laabs time and attendance records reconciled exactly with his calendar and did not
show any other leave for January 2003.

We aso examined the cell phone billing records for Mr. Laabs TBR-provided cell
phone. Mr. Laabs told us that his cell phone was in his possession and that he only infrequently
allowed other individuals to make an occasiona work-related phone call. He said that his cell
phone had never been in the possession of another individual for an extended period of time,
such as severa hours or severad days. The billing records showed cell phone calls during
January and that the calls originated in Tennessee. No calls originated in Colorado. In
particular, for the third full week in January, which included a Monday holiday, the cell phone
records showed phone calls originating in Tennessee for the work days Tuesday through Friday,
indicating that Mr. Laabs was in Tennessee, not Colorado.

Because credit card records would show purchases made (airline tickets, hotel expenses,
meal charges, and other items), we asked Mr. Laabs to provide us his credit card statements for
January 2003. Mr. Laabs located the credit card statements for the credit cards that he used



during that period, and he provided copies to us. We reviewed his charges to determine the
locations of his purchases. Our review of Mr. Laabs' credit card statements disclosed no charges
for any expenses incurred in Colorado in January 2003.

Interviews with Officials of The Resort Company

Ms. Maria Porter, the Director of Staff Operations/Risk Management for The Resort
Company, the company that manages The Charter at Beaver Creek (referred to by Mr. Smith as
The Charter Resort at Beaver Creek), reviewed the hotel’ s reservation records and stated that Mr.
Laabs had not been registered as a guest at any of the condos managed by the hotel for the period
September 2000 through February 2005. Ms. Porter stated that the reservation records showed
only one room reservation for Mr. Smith, in September 2000. Ms. Porter also stated that none of
the units were involved in timeshare arrangements. Ms. Laurie Jeanes, the Controller for The
Resort Company, provided further information that neither Mr. Smith nor his company, Jungle
Marketing, ever owned any of the condo units managed by the hotel.



RECOMMENDATIONS

Our review resulted in the following 12 recommendations:

1.

TBR’s purchasing policy requires that an RFP be sent to the vendors on the vendor
list at least 14 days before the bid opening date. However, TBR staff did not
document the mailing of the RFPs, either by a log entry, a transmittal Ietter, or any
other form of documentation. TBR’s policy should be revised to require appropriate
documentation that shows when RFPs are mailed to vendors and that RFPs are mailed
to al vendors on the vendor list.

TBR’s purchasing policy does not address documenting when proposals are received.
TBR' s policy should be revised to require appropriate documentation (date, time, and
signature) of when proposals are received.

The RFPs directed vendors to submit their proposals to the TSBDCN State Director.
To remove the ability of the State Director, or other Lead Center staff, to attempt to
improperly influence the procurement process, proposals should be submitted to staff
that are independent of the parties seeking to contract.

TBR’s purchasing policy does not explicitly address documenting the evaluation
process for proposals, nor does TBR'’s policy address the number or composition of
the evaluation team  TBR policy should be revised to require appropriate
documentation related to the evaluation of proposas and the reviewers
recommendation. In particular, TBR’s policy should require documentation that the
evaluation was in compliance with the criteria and ranking percentages specified in
the RFP. TBR’s policy also should provide specific directives regarding the number
and composition of the evaluation team.

TBR’s purchasing policy does not establish a defined process for reviewing and
approving RFPs issued under TBR’s authority with a specific focus, as part of that
process, to establish that the RFPs were appropriately competitive. TBR's policy
should be revised to include appropriate procedures and documentation related to
internal review of RFPs to enable the potentialy restrictive nature of RFPs to be
detected and corrected prior to issuance. In addition, TBR management should
consider the utilization of a pre-proposal conference as part of the RFP procurement
process to provide vendors the opportunity to formally express concerns, issues, and
complaints and to have those matters resolved prior to their submission of proposals.

TBR’s purchasing policy does not address sending a “Notice of Intent to Award” to
al other vendors on the vendor list once a decision has been made to award the
contract to the winning bidder. Such notification would signify closure of the RFP
and bid award process and would provide a specific time frame for protests. TBR's
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10.

11.

12.

policy should be revised to include a requirement that a “Notice of Intent to Award”
be sent to al losing vendors on the vendor list at the conclusion of the selection
process and to require appropriate documentation of those mailings.

Although TBR’s purchasing policy addresses documenting formal written protests, it
does not address documenting informal unwritten vendor complaints about RFPs or
contracts. TBR management should consider revising TBR's policy to include
appropriate procedur es and documentation related to informal vendor complaints and
their resolution. Alternatively, TBR management should consider requiring that all
complaints be regarded as formal protests and be appropriately documented.

TBR’s internal controls were insufficient to prevent overpayment of $1,048.21 to
Jungle Marketing for the development contract. TBR’s Business Office staff should
strengthen internal controls to ensure that vendor payments do not exceed the
authorized contract amount. In particular, staff should verify that total charges
remain within the contract limit and that contract-related chargesthat are direct billed
to TBR are appropriately accounted for and allocated to the correct cost categories.

The Lead Center's internal controls were not adequate to ensure that Lead Center
staff maintained appropriate documentation related to contract performance. Lead
Center staff did not maintain documentation that recorded the quantity of brochures
and peel-off window/door stickers shipped and received. Neither the invoices nor the
shipping documentation for the brochures and stickers contained the quantity shipped;
and most of the shipping documentation was not retained. TBR’s Business Office
staff should enhance internal controls to ensure that appropriate documentation of
contract performance of specific deliverables is provided and maintained.

If deliverables include services that can be evaluated (such as training seminars and
brainstorming sessions), evaluations should be required, and, when submitted, should
be retained.

TBR management, Middle Tennessee State University management, TSBDCN
Directors, and Lead Center staff should carefully examine the purpose of goods and
services considered in contracts and determine whether such goods and services are
needed, and if needed, are obtained with acceptable quality at a reasonable cost.
They also should determine whether such goods and services could be provided by
state employees and through the use of state resources with acceptable quality at a
lower cost than outside vendors

TBR'’s purchasing policy has not been revised to incorporate current requirements
embodied in state laws and rules and regulations. TBR’s purchasing policy is
required to be submitted to the Board of Standards for review and approval by
Section 12-3-103, Tennessee Code Annotated. TBR management should review
current state statutes, rules and regulations, policy statements, and other guidance
(such as information provided by the Office of Contract Review with the Department
of Finance and Administration) to determine aspects of TBR’s purchasing policy that



should be updated. Such revisions should be forwarded to the Board of Standards for
review and approval.
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Date
October 2000
FIRST RFP

December 8, 2000

December 22, 2000

January 9, 2001

February 21, 2001

February 21-22, 2001

March 22, 2001

April 17, 2001

SOLE-SOURCE

May 24, 2001

May 30, 2001

May 31, 2001

June 1, 2001

EXHIBIT 1

Timeline Regarding RFPs and Contracts

Summary

State Marketing Committee met

RFP# 2001-04 for development of marketing plan issued.
Deanna Hall referred Albert Laabs to sample RFP.

Bid opening. Bids received from the following vendors:
Tom Jackson and Associates (not responsive).
SteadyRain (received late and disqualified, also
unresponsive).

Jungle Marketing, Inc. (won bid).

Notice of Intent to award to Jungle Marketing
mailed to vendors.

Contract No. 1187-09-01-01 TBR/Jungle Marketing
executed.

Jungle Marketing brainstorming session.

Jungle Marketing presents marketing plan to the Quarterly
meeting of TSBDC Directors.

Jungle Marketing presents TSBDC Genimation Report to
TSBDC Lead Center and other TBR staff.

Albert Laabs to Sidney McPhee/Manning with proposed contract
amendment. Requests Jungle Marketing be awarded marketing

implementation contract as sole-source with maximum liability
of $225,000.

Albert Laabs to Charles Manning — Request to amend contract
with Jungle Marketing from 5/31/01 expiration date to 7/1/01
expiration date (no additional cost).

Jungle Marketing contract amendment to 7/1/01 expiration
date approved.

Deanna Hall to John Rudley re: Albert Laabs’ sole-source

request (not unique). John Rudley states that another RFP is
required.

Source: TBR chronology, RFPs, contracts, and internal correspondence.
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SECOND RFP
June 11, 2001
June 25, 2001
No Date

Not Date

July 2, 2001

THIRD RFP
July 6, 2001

July 17, 2001
July 20, 2001

August 2, 2001

August 27,2001 -

EXHIBIT 1 (CONTINUED)

Timeline Regarding RFPs and Contracts

REP #2001-11 for implementation of marketing plan issued.
Bid opening. Jungle Marketing submitted the only bid.
Informal complaint by Tom Jackson and Associates.

Note from John Rudley to Deanna Hall directing that the RFP be
withdrawn and redone.

Notice of Rejection of Proposals and Intent to Issue a New RFP
sent to vendors.

Deanna Hall, Christine Modisher, John Rudley, and Albert

Laabs work together to rewrite the implementation RFP to make
it more competitive.

RFP# 2002-01 for implementation of marketing plan issued.
TBR provided mydesign the RFP.
TBR provided The Success Group the RFP.

Bid opening. Bids received from Jungle Marketing and
Atkinson Public Relations.

Jamie Frakes, Chair of TSBDC State Marketing Committee, to
Albert Laabs, recommends Jungle Marketing.

Deanna Hall to Albert Laabs with list of problems related to
evaluation process and draft contract.

EVALUATION OF RFP

August 28, 2001

Jamie Frakes to TSBDC Marketing Committee (e-mail)
stating that the evaluation procedure needed to be
formalized and documented.

Carol Clark to Jamie Frakes (e-mail) requesting a copy of
the Atkinson Public Relations proposal.

Source: TBR chronology, RFPs, contracts, and internal correspondence.
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EXHIBIT 1 (CONTINUED)

Timeline Regarding RFPs and Contracts

NARROWED SCOPE

November 7, 2001 TSBDC Marketing Committee minutes. Due to budget
issues and difficulty getting Jungle Marketing contract
approved, the committee recommends reduction in contract
cost by reduction in management fee and number of
products.

November 30, 2001 Contract No. 3148-09-00-01 TBR/Jungle Marketing executed.

Source: TBR chronology, RFPs, contracts, and internal correspondence.

52



EXHIBIT 2

Tennessee Small Business Development Center Network

West Tennessee

Dyersburg State Community College
Dyersburg, Tennessee

Jackson State Community College
Jackson, Tennessee

University of Memphis
Memphis, Tennessee

Memphis Renaissance Center

Satellite Office of University of
Memphis

Memphis, Tennessee

Middle Tennessee

Austin Peay State University
Clarksville, Tennessee

Middle Tennessee State University
Murfreesboro, Tennessee

Maury County Alliance/Satellite Office
of MTSU

Columbia, Tennessee

Lebanon/Wilson County Chamber of
Commerce/Satellite Office of MTSU
Lebanon, Tennessee

Tennessee State University
College of Business
Nashville, Tennessee

Business Information Center
Tennessee State University
Nashville, Tennessee

Tennessee Technological University
College of Business Administration
Cookeville, Tennessee

Four Lakes Regional Development
Authority/

Satellite Office of TTU

Hartsville, Tennessee

East Tennessee

East Tennessee State University College
of Business
Johnson City, Tennessee

ETSU College of Business/
Satellite Office of ETSU
Kingsport, Tennessee

Chattanooga State
Community College
Chattanooga, Tennessee

Technical

Cleveland State Community College
Cleveland, Tennessee

Pellissippi State Technical Community
College/Knoxville ~ Area  Chamber
Partnership

Knoxville, Tennessee

Technology 2020 Office/Affiliate Office
of PSTCC
Oak Ridge, Tennessee

Blount County Chamber/Satellite Office
of PSTCC
Maryville, Tennessee

TSBDC International Trade Centers

ITC for West Tennessee
Memphis, Tennessee

ITC for Middle Tennessee
Commerce Center Building
Nashville, Tennessee

ITC for East Tennessee
Knoxville, Tennessee

Source: Tennessee Small Business Development Center Brochure.



EXHIBIT 3
Employees of TSBDC in 2000

Mr. Albert Laabs
January 1, 2000 — March 15, 2000, Interim State Director for TSBDC
April 3, 2000, hired as State Executive Director

Mr. William Keith Ridley
April 3, 2000, hired as TSBDC Associate State Director

Ms. Wei Chow
October 30, 2000, hired as Financial Accounting and Reports Manager

Ms. Nancy Straley
March 13, 2000, hired as MIS Manager/Network Administrator

Ms. Vicki Hood
May 1, 2000, hired as Executive Secretary

Ms. Donna Hacker
March 14, 2000, hired as Administrative Assistant 1

Source: Information obtained from Tennessee Board of Regents.
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SteadyRain, Inc
1050 N. Lindbergh Blvd
St. Louis, MO 63132

MarketShare

7275 Glen Forest Dr.
Suite 203

Richmond, VA 23226

Conkling, Fiskum & McCormick
707 13% Street SE

Suite 116

Salem, OR 97301

Jungle Marketing, Inc.

2500 N. Circle Drive

Suite 300

Colorado Springs, CO 80909

The Hay Group

5901 Peachtree Dunwoody
Building B, Ste 525
Atlanta, GA 30328

Tom Jackson & Associates
Freedom Center, Suite 201
223 Eighth Avenue North
Nashville, TN 37203

Atkinson Public Relations, Inc.
2100 West End Avenue
Nashville, TN 37203

Dye Van Mol & Lawrence
209 7" Avenue North
Nashville, TN 37203

McNeely Pigott & Fox
The Tower, Suite 2800
611 Commerce Street
Nashville, TN 37203

The Ingram Group
231 Third Avenue North
Nashville, TN 37201

EXHIBIT 4
Vendor List
First RFP, 2000

1)

(12)

(13)

(14)

s)

Katcher Vaught & Bailey
Communications

105 Westwood Place, Suite 250
Brentwood, TN 37027

Duffey Communications, Inc
3379 Peachtree Road, NE Seventh Floor
Atlanta, GA 30326

Lovell Communications, Inc.
2021 Richard Jones Road
Suite 310

Nashville, TN 37215

Matlock & Associates, Inc.
One Midtown Plaza, Suite 220
1360 Peachtree Street NE
Atlanta, GA 30309

The Strategy Group
1024 18" Avenue South
Nashville, TN 37203

Source: Tennessee Board of Regents, Jungle Marketing Contract Files.
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EXHIBIT 5
Fed Ex Mailing Slip
December 21, 2000
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Source: Tennessee Board of Regeﬁts, Mr. Laabs’ Files.
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EXHIBIT 6

Payments to Jungle Marketing for the First Contract

INVOICES PAYMENTS
No. |Number Date Amount Description Date Amount
1 7027 02/17/01 $28,000.00 Marketing Plan per Contract 02/22/01 $28,000.00
2 7036 03/02/01 $1,337.88 Travel Expenses 03/27/01 $1,353.91|A
3 7048 03/13/01 $14,000.00 Balance of Genimation * T
4 7064 03/27/01 $1,048.12 Travel Expenses — 04/16/01 $14,796.60|B
5 7076 04/24/01 $1,315.47 Travel Expenses 05/22/01 $1,364.00|C
1$45.701,07 Subtotal
|
6|Wingate Inn direct bill to Lead Center $533.70|D
Grand total
*Included in payment for invoice 7064

Note: Hotel expenses for number 2 and number 5 were direct bilied to TBR

i

distance telephone charges, and state

A |Amount adjusted to reflect actual receipts for airport parking, rental car, hotel long rate for meals.
B |Robert Smith saw another ciient while in Nashville. The invoice was adjusted to refiect actual charges for TSBDC business ($796.60).
C |Amount adjusted to reflect state rate for meals
|
D |Wingate inn direct billed hotel charges:
Il
Robert Smith Mark Smith
Date Amount Date Amount
1| 02/20/01 $67.95 1 02/20/01 $67.95
2| 02/21/01 $67.85 2 02/21/01 $67.95
3| 02/22/01 $67.95 3 02/22/01 $67.95
4] 04/16/01 $63.00 — $203.85
5 04/17/01 $63.00
| l 8

Source: Tennessee Board of Regents, Jungle Marketing Contract Files.
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EXHIBIT 7

Notations from Dr. Rudley to Dr. Manning

M( P-X / . © Chancellor, JUN.1 4 2001
| ! : id there is
lease see John's note. He sal
| /fwo need o meet on this. He will handle.

i . " Glende )

TO: Dr. .Rudley if@- /{ - /f il /‘;S/AA
('\ .
> .

FROM.: Deanna P%@B‘
SUBJECT: Sole Source for TSBDC = -

DATE: June 1, 2001

Glenida is planning to gu'rangc' a time for the Chancellor to meet with you and Chris to
discuss whether TSBDC can “sole source” the implementation phase of their marketing
contract. There is currently one amendment that only extends the contract until Tuly 1.

[ —
Rm——

The situation is similar to the Tom Jacksor — Fu.ndraising implementation issue that we
. had to bid because the contract had ended and there was a change in the scope of
services. ' '

/ + Because the cost is expected to be $180,000 (original contract for $45,000 and .
/" they want to amend to $225,000) and the scope of services is changing, Lwould © "\

" pot recommend zmending the current contract. I think he should issue another .
RFP for the additional services. If he thinks they are best Suited for the job, he” - \
R
|
|
/
S

can then choose Jungle Marketing based on all of the reasons he has given. Itis
especially important that we consistently apply our Teasoning for whether or not
to bid for additional services. S

{ () aiminin i @Wwvf“" Jh tBen R EF

M Tﬁu . MTT SQLESOQAQQ_,

Source: Tennessee Board of Regents, Jungle Marketing Contract Files.
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EXHIBIT 8

Dr. Rudley’s note to Ms. Deanna Hall

The State University and Community College ijstem
of Tennessee

From the Office of
THE VICE CHANCELLOR FOR BUSINESS AND FINANCE

s 15 e Grperfe A0
- 4 Specerc (Jer oS~ _
(5 Fee Y S rorfe MMW/’V% |

Source: Tennessee Board of Regents, Jungle Marketing Contract Files.
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Steady Rain, Inc.
1050 N. Lindbergh Blvd

St fouls, MO 63132

Jungle Marketing, Inc.
2500 N. Circle Drive

Suite 300
Colorado Springs, CO 80909

Atkinson Public Relations, Inc.
2100 West End Avenue North,
Nashville, TN 37203

The Ingram Group
531 Third Avenus North
Nashvﬂle, TN 37201

Tovell Communications, Inc..
2021 Richard Jones Road, Ste 310
Neshville, TN 37213

Added for Third RFP, 2001

(1) Mydesign .
520 Glenpark Drive

Nashville, TN 37217-2408

(2) Success Group, INC
4124 Central Pike
Hermitage, TN 37076

EXHIBIT 9
Second and Third RFP, 2001

MarketShare

7275 Glend Forest Dr.
Suite 203

Richmond, VA 23226

The Hay Group

5901 Peachtree Dunwoody
Building B, Ste 525
Atalanta, GA 30328

Dye Van
209 7% Ave
Neashville,.

ol & ALawrence
£ North
37203 @)

Katcher Vaughn & Bailey
Comrounications, Inc.

105 Brentwood Place, Ste 2350
Brentwood, TN 37207

The secénd RFP was mailed to these companies.

*(a) The RFPs were returned to sender by the U.S. Post Office.

Conkling. Fiskum & McCormick
707 13" Strest SE

Suite 116

Salem, OR 97301

Torm Jackson & A ssociates.
Freedom Center, Ste 201

223 Eighth Avenue North

Nashville, TN 37203

McNeely Pigott & Fox
The Tower, Stz 2800
611 Commerce Street .
Neshville, TN . 37203

Duffey Communications, Inc.
3379 Peachtres Road, NE 7" Floor
Atlanta, GA 30326

The Strategy Group
1024 18" Avenue South

Nashville, TN 37203

Source: Tennessee Board of Regents, Jungle Marketing Contract files.
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EXHIBIT 10

Evaluation Scoring Sheets, Jungle Marketing and Atkinson PR

M Odrma_

Bélow are listed the four areas that will be used to judée the marketing
prc?pnsa’ls. ‘Using the maximum score in the "Scoring Weight" column as a
guide, please rate each of the propesals. ‘A perfect score would total to 100.

Scoring Weight Jungle Marketing Atkinson PR

Demonstrated,

Business Development

System. : 10 B 5

Technical Propesal:and

Demonstrated

Understanding of TSBDC

Marketing Campaign and

Proposed Msthodology for

Providing Requested - :

Services 60 50 20

Related Experienice 10 7 4

Budget (Cost) 20 : 15 10

100 - —_—

30 =9

Source: Tennessee Board of Regents, Jungle Marketing Contract files.
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(EXHIBIT 10 CONTINUED)

Evaluation Scoring Sheets, Jungle Marketing and Atkinson PR

B9/BE/2B61 T13:24 8312217748 APSL EXTENDED ED. PRGE 82
— e e

Below are:ijSied the four areasithat ML) be used to judge the marksting
proposals. Using the maximum score in the “Scoring Weight" column as a
guide, pisase rate each of the proposals. A perfectsgore would total to 100.

Scoring Weight Jungle Marketing Atkinson PR
Demonstrated
Understanding of the Small
Business Development .
System. ’ 10 9 7

Technical Proposal-and
Demonstrated
Understanding of TSBDC -
" Marketing Campaign and -
Proposed Methodology for
‘Providing Reguested ‘
Services : 80 : 50 , 30 .

Related Experience : 10 7 5

Budget (Cost) 20 18 15
: 100 , 84 57

Notes:
Difficult to evaluate budget of Atkinson Proposal because costs were not
: included for the collateral materials.
Caral Clark, Interim Director
TSBBC - APSY

Source: Tennessee Board of Regents, Jungle Marketing Contract files.
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(EXHIBIT 10 CONTINUED)

Evaluation Scoring Sheets, Jungle Marketing and Atkinson PR

W

Below are’ hsted the four areasmat will beused to judgn the markeﬂng
proposals. Using the maximum score in the "Scoring Waight" column as a
- gulde piease rate each of the proposals. A perfect score would total fo 100.

: ; Scanng Weight Junale Marketing Atkinson P-R-
Understandmg of the Small

Business Develnpmeni ' .

System ' , 10 9 2
Demonsmted

‘Understanding of TSBDC

Marketing Campaion and
Proposed Méethodology for

Providing. R:equested :
Services : 60 55 25

Rela:tedExpmmce © 10 10 9
Budget (Cost) 20 15 1

it 9 T 4

Source: Tennessee Board of Regents, Jungle Marketing Contract files.
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(EXHIBIT 10 CONTINUED)

Evaluation Scoring Sheets, Jungle Marketing and Atkinson PR

00 —  —

Source: Tennessee Board of Regents, Jungle Marketing Contract files.
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EXHIBIT 11

TSBDC Brochure

TENNESSEE SMALL BUSINESS
DEVELOPMENT CENTERS

TEESSES

1415 Murfreesboro Road, Suite 350
Nashville, Tennessee 3721 7-2833!
Toll Free: (877)-898-3900
Office: (615) 366-3900
Fax: (615) 366-3939

www.tsbdc.org

ummhn——wdm.ﬂu

Ii you are a small business owner, entrepranaur of yuﬁ umlhinki;g
about starting o new business, the Tennessee Small Business
Development Centes (TSBDL) is here to help you every step of the way!

You-con feel confident that all of your needs will be met os you face the new
business challenges of the future.. . .todayl.

The TSBOC is o network of professional business consultants with centers
in 14 dities throughout the State of T The TSBDC prides itself on
providing expert business advice to all types of businesses whether you
are o monufodurer, retailer, service provider, or o professional; we are
here to help you help yourself.

1L

“Your Suctess is Dur Business’

W have helped over 79,000 businesses just like you in the
following oreos of experise...

« Aurounting « Employee Relotions * Monagement
« Advertising « Exponsion * Morketing
» Banking » Finante * Operations

« Public Relations
« Sales Troining and more. ..

« Customer Service  * International Trode

Allow us 1o help you unleash the power in your business by
discovering the mony different consulting solutions ovailoble for
your business ot the TSBDC.

Source: TSBDC Lead Center.

Euch of our 14 centers hos professionol business consultonts that will meet
- with you to determine specfically whot services you will need.

b4
vlou ond your staff con attend training on many relevant business

subjeds such as:

« Buying ond selling obroad
« E-Commerce
« Marketing

| 4 « Preparing finandol stotements for small business

« Starting & manoging o small business
« Writing a business pion

Go 1o our web site ot www.tsbdc.org for the wrrent
schedule of courses.

- Referrals to professional services und ngencies:

i "The TSBDC hos extensive resources from which to thoase to help you find
the answers to your business questions.
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EXHIBIT 11 (Continued)

TSBDC Brochure

. Existing Business

N W offer specilic services geared towards helping the more saasoned and
experienced small business owner. Whether you are a sole propriefor,
S-torp, torporation, parinership or LLC, we hove the professionals ond the
services that con help salve the various problems thet are found in
growing and expanding your business.

‘WVe understand you have a dream. . .owning your own business.
We want to help you moke that dream become o reality. We provide
special Iroining and services toilored fowards ofl of the spedific issues
you will need to resolve sueressfully to sturt o business. We will assist
you in everything from filling out forms for your new trade name

all the way through wrifing o successful business plan.

« Assistonce with financing = Health insurance

« Banking needs « Operations "7 e (ustomer service * Manogement staff

« Business plon « Dwnership strudure « Employee issues « Marketing

« Feasibility odvice « Record keeping « Expansion plans « Receivable and cush flow issues
» |RS. requirements « Sel up oecounting systems « Growth issues * Sources of new copital

» Markefing ideas « Trade name filing

3
[y

Muarket your products
or services worldwide

Dyersburg State Community College
1510 Loka Roud

F 95% of the world's markets ore outside our U.S. borders ond Dysshry, lorses 38024

’ . - Offe. 731) 206-320)
Tannessee companies should consider entering or expanding into o g,,} Pyt
 new international markets. You may be surprised to discover that

many foreign customers need exactly what you produce. ;;‘;"0;'; ;:" Community College

. Jocksor, Tennessee 3830 i

This is why our International Trade Center provides in-depth 2:” g;:;g;;gz

tonsulting and trgining to help you develop and implement o

on infernational projed. University of Memphis

: 976 W. ek Loop, koo 101
: Mo, lemesses 381524110
Ofbce: (901) 678-2500

A Fox (90)) 6784072
Tennessee Small Business Mermphis Renaissance Center /

Development Centers privabarei
- soiica P ¥ 2 : 5y . 555 feole Stroet
Memph, Tennessee 38103

. | . . Ofice: (901) 526-9300
Our pfoiessnunul staff provides services stotewide . .. o (901) $75.2357

6

Source: TSBDC Lead Center.
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EXHIBIT 11 (Continued)

TSBDC Brochure

" 'Middle Tennessee

Tennessee State University
College of Business
330 10° Avenwe, Noxth
Noghwille, Jennessze 37203-3401 Lo
Ofhee: (615) 963-1179 - T

e (615) 963-7160

Information Center

Austin Peay State University
420 8 Modison Strest, Swite 2

[ Govksrile, lensessan 37044

v Dfixe: (931) 847-2331, k4. 261

o (931) 503-0984

Middle Tennessee State University
Rwiheriord Covnty Cvamber of Commerce Bidg.

501 Memoriel Douevard

Marireshon, lennesses 37129

Oflce: (615) 898-2745

P (615) 893-7089

Maury County Allionce / Satellite Office of MTSU
106 West Sirth Sirwet

Colrmbio, lennesses 38401

Dice: (931) 388-5674

e (931) B47-3344

Lebanon/Wiison County Chamber of Commerce /
Satellite Office of MTSU

149 Public Spuers

lebonen, Tennessee 37087

Office: (415) 444-5503

Fox (615) 443-0596

Tennessee State University w4
Avon Wilkoms (omous . . §
330 10" Avenve, Horth, keom 314 R Y
Nasiwille, lennessee 37203-3401 : E N
Ofbee- (615) 963-7253 . -
Fox. {615)963-7160 I

Tennessee Techmological University S
College of Business Administration - T
1105 K. Feachires Sreet Co

PO Bor 5023 .
Coskevilie, fennessee 38505-0001 s

Ofiee: (931) 372-3638
Fox  (931) 372-6534

Four Lakes Regional Development Authority / :
Satellite OHice of TTU 1 :
P.0. Box 83

Hortsle, Tennessae 37074-0063
Office: (615) 3744607
Fax  (615) 3744608

TSBDC - International Trade Centers

East T Stote Uni: ity College of Busk

2109 West Matke! Siest
Joheson Gity, Jemnessee 374)4-0698
Ofce: (423) 439-8505
o (473) 4398506

ETSU College of Business / Satellite Office of ETSU
1501 University Beolevard

lngsport, Temessee 37640

Offce: (423) 3928017

For (423 3928014

i Ch State Technical C y Coliege
i 100 Cesokes Bovieverd, Swite 207

i Chonanooge, Temmesses 374(15-0660

§ Offe: (423)756-8668

fox (423)756-6195

Cleveland State Community College
3535 Aglasson Orive

CUewiond, lennessee 37320-3570

Giee: [423) 478-6247

For (413) 4786251

Pellissippi State Technical Community Coliege
Knoxville Area Chamber Porinership

601 W_ Sormenit 1l Drive, Swte 300

Knaxville, loonssze 37902-2011

Office: (865) 632-2980

o (B45) 9714439

Technoiogy 2020 Office / Affiliate Office of PSTCC
1020 {omemerce Park Diive

Ook Ridge, Temnesses 37830-8026

Offce: (865) 483-2668

Fou B65) 220-2030

Blount County Chamber / Satellite Office of PSTCC
701, Washingten Suee!

Maryville, Tennessen 37804

Ofhce: (B65) 983-2241 10

Source: TSBDC Lead Center.

- So what are you waiting for? Find the tenter dlosest to you in this
brochure and call today to et the TSBDC go to work for you now.

ITC for West Tennessee
976 W. Pork Leop. Room 104
Memphis, Tennesses 381574110
Okfca; (301) 78-4174

For: {901) 676-4833

ITC for Middie Tennessee
Commerce Center Building
211 (omerce Sheet, 3° Hoor

Noshvilie, isnnessee 37201

Ofiez: {615) 743-3058

Fox (615) 743-3042

ITC for East Yennessee
801 . Swmeit Hil Drive, Seite 300
Knouvifie, lenmessee 37902-2011
Office: (865) 637-29%0

Fox: (B65) 521-6367

Small Business Setret on the Planet

\'\radd dass consulting, one-on-one meetings, seminars, training,
tele-support, and here's the best part. . . All of this is FREE!

There is no chorge for any of our services, with the exception of an
oteasionai small fee to attend some of our seminars. |t doesn't get
ony better than this.

n
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EXHIBIT 12

TSBDC Peel Off Window/Door Sticker

G B
& 7

877-808- 3500

Source: TSBDC Lead Center.
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EXHIBIT 13

TSBDC Binder Cover and Spine

 Consvitant Businéss
Success Manval

Consvliant Business
Success Manval

Source: TSBDC Lead Center.
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EXHIBIT 14

Payments to Jungle Marketing for the second contract

INVOICES PAYMENTS
# |[Number |Date Amount Description Date Amount
1 7237| 11/30/01]$18,000.00|Management fee 12/17/01] $18,000.00
2 7259| 01/07/02] $5,943.00|Management fee ($5,000) 01/30/02] $5,943.00|A
Binder Design on CD ($928)
Shipping CD Federal Express ($15)
3 7268| 01/15/02] $8,327.00|Window Stickers 01/30/02| $8,327.00|A
4 7269 01/15/02] $18,000.00|Customer Service Training 02/07/02| $18,000.00
5 7289| 02/12/02| $5,000.00|Consulting Services 03/07/02|  $5,000.00
6 7298| 02/22/02| $580.06|Travel Expenses 03/14/02 $602.17|B
7 7439] 09/09/02|$16,450.00|Brochures , 10/15/02| $16,450.00
8 7497| 11/10/02] $8.000.00|Web Site Design and impl. 01/16/03| $8.000.00
0 |Subtotal 80,3221
1
9|Wingate Inn direct bill to Lead Center ‘ $158.56|C
l |
l " |Grand total | $80,480.73
AlPaid by one check ($14,270.00). l
B |Payment amount adjusted to reflect state rate for meals. i
C|Wingate Inn direct billed hotel charges:
|
Robert Smith
| |Date Amount |
112/12/2002| $79.28 ‘
212/13/2002| $79.28
| $158.56 |

Source: Tennessee Board of Regents, Jungle Marketing Contract Files.




EXHIBIT 15

’ ) Condo E-mail
Al bert Laabs .

. Frbm: Bob Smith [bob@junglemarketing.com]
Jent: Thursday, November 07, 2002 8:55 PM
‘o: . '‘Albert Laabs'; alaabs@mail.tsbdc.org
Cc: jean@junglemarketing.com ,
Subject: TSBDC WEB site update #2 from Jungle
Im portance: High
Sensitivity: Confidential

Hi Albert,

W ell, its the end of the day and | have to complete some things before | go home as my daughter has a Karate tournament
and | would like to go see her do this.

These are the things you had told me you would provide when you got the time.

1. Sample Business Plans- We did pull off some of the business plans off of M| but we would like some from TSBDC. We
think they may be more pertinent to your client base. Could you have someone send these to us. Should we ask Jamie for
them. | am following your lead from the conversation you and | had and wanted to be sure this would happen. If not, thatis
OK, there is a place for them.

2. What other items do you want on the registration form for the course sign up. We spoke in generalities, but you had
m entioned you would provide some specifics? ‘

3. Any additional copy you would like to add to "What is the TSBDC" You told me you had some of your own ideas and

“would put them down on paper when you got the time. | know your "extra" time is virtually non-existent, but if you can get
o it let me know. ‘

4. We need to discuss the language translation issues. We did talk with Florida and Mi and discussed how they got theirs
done. They hired an outside person to do it because web based electronic translators do not work very well. Too many
cultural nuances that would be missed and would insult the reader rather than help them. Another issue was they only
translated a few of their main pages. Their entire sites are not translated. Anyway we need to discuss a possible solution
for you if you still want to do this. Secondly one question that was brought up was that if we do have a different language in
the site, the person reading it may have an expectation that if they call, someone at the center they call will be able to
speak their language. Interesting view no léss. Let me know.

5. We need to talk with you and Nancy about the actual technical abilities of your WEB server to see what we can still
provide and what your limitations are. When you get the time; would you or have Vicki or Nancy call Jean and have
conference call set up so we can resolve these things. | believe this would be very important to you. :

6. | would like to send an invoice for payment for the WEB site. This is a pure business questions as | am sure you ars -
aware we have gone way over the $ 8,000.00 that | budgeted, but | did not ask for any more. That is not your issue, it is
mine. | promised a WEB site for _

$ 8,000.00. This site is ready to go live. Would you advise me of the status of this. We can update as we go!

7. 1 would like to provide you and the entire TSBDC system with a gift. Would you please advise me.as to rules and how it
can work. This is also very important to me as | would like to thank everyone involved that did such a great job. You hava
great people and a good system Albert. You should be very proud of what you have built. | hope you feel this site.
compliments the TSBDC system. We believe it does, but we are not the client, you arel

8. | have a 2 bedroom condo now available at The Charter Resort at Beaver Creek that is avallable FREE the 3rd week of
lanuary. Would you like to go skiing. If you would let me know and [ will call up my friend Steve and see if he still has it. He
old me about this yesterday and | was going to bring it up after our conference call today as a surprise but we never
alked. Let me know. Beaver Creek is an awesome ski areas. These condos usually rent for $ 800 a night. Anyway, |

cannot use it then as | will be in New York and thought you may like it since you enjoy skiing. | can get you local lift tickets
for about $ 50.00 a day. They are $ 66.00 regular price. :

Source: Tennessee Board of Regents files.
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EXHIBIT 15 (CONTINUED)
Condo E-mail

T ake care and talk to you soon.

My best to you.

K now anyone that has any surfboards for 'sale? Just kidding!

Bob Smith

Jungle Marketing Inc.

5245 Centennial Bivd. # 207
Colorado Springs, CO 80919
7 19-633-2913

B ob@junglemarketing.com

Source: Tennessee Board of Regents files.
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